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JOHN W. CARY: A GREAT CORPORATION LAWYER. 


By Duane Mowry. 


HE lawyer, as such, has little enduring | 
Even the admittedly great advo- | 


fame. 
cate rarely finds a permanent place on the 
pages of history. This is so because a law- 
yer’s labors, however prodigious, usually re- 
late to matters of passing interest only. 
They rarely enter into, or concern, what we 
call history. But it does not follow, nor is 
it true, that the lawyer is the intellectual or 
moral inferior of his contemporaries. in- 
deed, it is not egotism to say that the mental 
and moral fiber of the average lawyer is 
often superior to that of men whose names 
have found recognition in history. And yet 
we know that the professional work of a 
great lawyer, demanding the highest order 
of intellect, requiring the closest and most 
persistent mental application, calling for the 
keenest insight into the motives and actions 
of men, utilizing learning in its most diversi- 
fied forms, does not and cannot command 
the admiration and respect of the generations 
which are to follow. The lawyer’s best 
monument is the conscious knowledge of 
having served his client honestly, faithfully, 
and to the utmost of his ability, and to have 
contributed his proper part in assisting in 
the due administration of the law in the halls 
of Justice. The contemporary fame of such 
a lawyer is always secure, no matter what 
may be the verdict of posterity. 
John Watson Cary builded such a monu- 
ment. For nearly half a century he served 
his clients well, and his professional brethren, 





of both the bench and bar, bear ample evi- 
dence of his absolute sincerity of purpose, 
lofty professional ideals, untiring industry, 
and great legal ability. In the particular 
branch of corporation law, and particularly 
of that part of it applicable to the great rail- 
road systems of this country, he is believed 
to have had no superior during his time. 
Certainly, this is praise of no mean order. 
The subject of this paper was born in 
Shoreham, Vermont, February 11, 1817; 
he died in Chicago, Illinois, March 29, 1895. 
He was born on a New England farm and 
continued a member of his father’s family at 
Shoreham until he was fourteen years of 
age. In 1831 the family removed to the 
state of New York and settled on a farm. 
After his father’s removal young Cary found 
employment in a country store, but the work 
was distasteful to him. He returned to the 
farm, and, an opportunity being offered him 
to advance his educational attainments, he 
seized it greedily, and for a time, attended a 
private academy at Hannibal. It was at this 
time that he determined to engage in the 
practice of the law, and he at once set him- 
self diligently at work to prepare for college. 
He provided the means necessary to defray 
the expenses of a college course, working on 
a farm and teaching until 1837, for that 
purpose. He was graduated from Union 
College in 1842. He began the study of the 
law during the last year of his college course, 
with Samuel W. Jones, of Schenectady, and 
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completed his law studies in the office ‘of | 


George Rathbun, of Auburn. He was ad- 
mitted to the bar of the Supreme Court at 
Albany by Judge Nelson in January, 1844, 
and was made a solicitor in chancery at Sar- 
atoga, by Chancellor Walworth, soon after. 
In February, 1844, Mr. Cary opened a law 
office in Red Creek, Wayne County, New 
York, where he lived until 1850. In the 
latter-named year he removed to Racine, 
Wisconsin, and continued in the practice of 
the law there till 1859. His first law part- 
ner was the late Judge J. R. Doolitile, 
afterwards United States senator from Wis- 
consin. Judge Doolittle withdrew from the 
partnership in 1853, at which time he was 
elected a circuit judge. Mr. Cary became a 
member of the Milwaukee bar in 1859, and 
continued as such until 1890, when the re- 


moval of the general offices of the Chicago, 


| found in the 2 Wis. 17. 


case of Hutchinson e¢ a/. v. McClellan, and is 
Questions of prac- 
tice are passed upon by the Court adversely 
to the interests of Mr. Cary’s client. It was 


the opposing counsel, however, who was the 


| moving party in the higher court. 


Milwaukee and St. Paul Railway Company | 


from the Wisconsin metropolis to Chicago, 
caused Mr. Cary to move also, he being at 
that time at the head of the legal department 
of that corporation. He continued to make 
Chicago his residence thereafter until his 
death in 1895. 


While Mr. Cary was laying well the foun- 
dations for the eminent lawyer which he 
afterwards became, it was not until after his 
location in Milwaukee that he was identified 
with important litigated and financial inter- 
ests, out of which we have the great railroad 
corporation lawyer of the Northwest. His 
was the master spirit, during the formative 
period of its life, which made possible the 
present splendid railroad system operated by 


| the Chicago, Milwaukee and St. Paul Railway 


Company, its various lines now aggregating 
over six thousand miles, and its capital stock 
amounting to nearly seventy-five millions of 
dollars. In his manipulation of the affairs 


of this corporation, of the legal department of 


| which he was in charge from its organization 


It was during Mr. Cary’s residence in Ra- | 


cine that his legal ability began to attract 
And while 
his rise in professional reputation was rapid 


attention and awaken interest. 


and should be denominated eminently re- 
spectable, it had not yet reached that stage 
where it could be said to have been conspic- 
uous. He was a young lawyer of fair parts 
and with a promising future. He appears to 
have had the confidence of the community 
and was elected to the State senate and 
served his constituents in that body in 1853 
and 1854. In 1857 he was mayor of the 
city of Racine. Mr. Cary’s first case in the 
Supreme Court of Wisconsin, the State court 
of last resort, was argued in 1853, while he 


was a member of the Racine bar. It is the 


in 1863, until his death in 1895, he was 
more than ‘the mere lawyer; he was the 
business man of wonderful constructive abil- 
ity as well. 

The case of the Chicago, Milwaukee and 
St. Paul Railway Company against the Rail- 
road and Warehouse Commission of the 
State of Minnesota was an important bit of 
litigation, not only to the parties directly 
concerned, but to transportation companies 
It was known as “The Milk 
the question 


generally. 
Rate Case,” involved 
whether the legislature of a State, acting 
either by positive law or through a commis- 


and 


sion, can prescribe rates of freight to a com- 
mon carrier by railway which are not fair, 


| reasonable or compensatory, less even than 


the cost of transportation, and then compel 


| the carrier by mandamus to perform the 


carriage at the rates so fixed and prescribed. 


The case was decided against the Railway 
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Company in the Supreme Court of Minne- 
sota, but was won by it on a writ of error in 
the United States Supreme Court. The 


| 


case was decided March 24, 1890, and is | 


found in 134 U. S. 418. 

The “ Act to regulate common carriers, 
and creating the Railroad and Warehouse 
Commission of the State of Minnesota, and 
defining the duties of such commission in 


relation to common carriers,” enacted by the | 
State Legislature and approved March 7, 


1887, was copied mainly from the act of 


Congress establishing the Interstate Com- | 


merce Commission, but contained in addition 
to the provisions of that act, this provision : 
“ That in case the commission shall at any 
time find that any part of the tariffs of rates, 
fares, charges or classifications so filed and 
published as hereinbefore provided, are in 
any respect unequal or unreasonable, it shall 
have the power and is hereby authorized and 
directed to compel any common carrier to 
change the same and adopt such rate, fare, 
charge or classification as said’ commission 


| 


and making it “unlawful for such common | 
carrier to charge or maintain a higher or | 


lower rate, fare, charge or classification than | 


that so fixed and published by said commis- | 


sion,” and subjecting common carriers to 


legal processes and penalties for failure to | 


comply with the recommendation of the 
It was under the provision 
quoted that the most interesting question in 


commission. 


the above case against the Railroad and | 


Warehouse Commission arose. 

Although the orders of the commission 
could only be enforced on application to the 
Court, and, upon the hearing, the Court had 
jurisdiction to examine the whole matter in 


controversy, including matters of fact as well 
as questions of law, and to alter, affirm or 
rescind such order in whole or in part, as 
justice might require, nevertheless the Min- 





nesota Supreme Court held that the orders 
of the commission made in pursuance of the 
subdivision above quoted were not subject to 
review by it. The language used by it is 
certainly remarkable for a State court of last 
It says: 

“It seems to us that, if language means 
anything, it is perfectly evident that the ex- 
pressed intention of the legislature is that 
the rates recommended and published by the 
commission (assuming that they have pro- 
ceeded in the manner pointed out by the act) 
should be not simply advisory, nor merely 
prima facie equal and reasonable, but final 
and conclusive as to what are lawful or equal 
and reasonable charges ; that, in proceedings 
to compel compliance with the rates thus 
published, the law neither contemplates nor 


resort. 


allows any issue to be made or inquiry had as 
to their equality and reasonableness in fact. 
Under the provisions of the act, the rates 
thus published are the only ones that are 
lawful, and therefore, in contemplation of 


| law, the only ones that are equal and reason- 
shall declare to be equal and reasonable” ; | 


able; and hence, in proceedings like the 
present, there is, as said before, no fact to 
traverse, except the violation of the law in 
refusing compliance with the recommenda- 
tions of the commission. Indeed, the lan- 
guage of the act is so plain on that point 
that argument can add nothing to its force. 

. Subdivisions (e) and (f), . . and so much 
of subdivision (g) of the same section as 


| relates to compelling compliance with the 


schedules recommended by the commission, 
are entirely new, not being found in the act 
of Congress. The incorporation of this new 
matter must have been for a purpose, and 
that purpose clearly was to clothe the com- 
mission with full power to determine, in each 
particular case, what were equal and reason- 
able rates, and to make their determination 
on that question final and conclusive.” 

This admission by the Court that the de- 
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termination of a body, at most but gwasz- | 


judicial, and the creature of the legislature, 


| 


is final and conclusive, is a new doctrine | 
| granger cases, so called, was also conspicu- 


which will hardly find general acceptance ; is 
not a safe policy; is neither good reason or 
good law; and courts and lawyers do not 
generally believe that the right of review by 
the courts can be constitutionally so abroga- 
ted. 

Mr. Cary’s brief before the Supreme Court 
of the United States is a masterly presenta- 
tion of his side of the case, and an illuminating 
disquisition on the legal propositions involved. 
The case was decided for Mr."Cary’s client 
because the Court below held that the find- 
ings of the commission were conclusive and 
not open to review by judicial investigation ; 
that the act was in conflict with the Consti- 
tution of the United States, in depriving the 
company of its property without due process 
of law, and depriving it, also, of the equal 
protection of the laws. 

The language of Mr. Justice Blatchford in 


part, in giving the opinion for the majority 


of the Court, is significant and worthy to be 
quoted : 

“The question of the reasonableness of a 
rate of charge for transportation by a railroad 
company, involving as it does the element of 
reasonableness both as regards the company 
and as regards the public, is eminently a 
question for judicial investigation, requiring 
If 
the company is deprived of the power of 
charging reasonable rates for the use of its 
property, and such deprivation takes place in 
the absence of an investigation by judicial 


due process of law for its determination. 


machinery, it is deprived of the lawful use of 
its property, and thus, in substance and 
effect, of the property itself, without due 
process of law and in violation of the Consti- 
tution of the United States ; and in so far as 
it is thus deprived, while other persons are 





permitted to receive reasonable profits upon | 


| to freedom. 
| these rights is unconstitutional and void. 





their invested capital, the company is de- 


| prived of the equal protection of the laws.” 


Mr. Cary’s connection with the celebrated 


ous. They arose on statutes passed in IIli- 
nois in 1873, and in Wisconsin, Iowa and 
Minnesota in 1874. The Wisconsin and 
Iowa statutes fixed a maximum tariff. The 
Illinois and Minnesota statutes provided that 
commissioners should make schedules which 
should be prima facie reasonable rates. They 
are reported in the 94 U.S. 155 to 187. 
Mr. Cary contended before the State Su- 
preme Court in the Wisconsin case instituted 
under the granger statute (35 Wis. 426) that 
so far as it attempted to fix the rates of com- 
pensation to be charged by the company for 
the transportation of freight and passengers, 
it is void, because it interferes with the rights 
of property, in contravention of the consti- 
tution of the State and of article 5 of the 
amendments to the federal constitution. The 
right to control one’s property and fix the 
price for its use is an attribute of ownership, 
and the right to determine the compensation 
for which one will render his personal ser- 
vices and incur risks in transacting the busi- 
ness of another is a personal right necessary 
A pretended law which ignores 


The shareholders are the absolute owners of 
the railroad and of all of the property of the 
company. This act takes the property by 
depriving the owners of the beneficial use 
and enjoyment of it. The only value of a 
railroad to its owners is the right to operate 
it so as. to make what is commonly known as 
net earnings. By operating this road in ac- 
cordanee with the scale of prices fixed by the 
company itself in 1873, the total net revenue 
applicable to interest and dividends is less 
than thirty per cent. of the gross earnings. 
This act fixes the rates nearly thirty per cent. 
below those rates, so that, if it is complied 
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with the same amount of business done by 
the company during the past year will yield 
no net income. And as the net income or 
revenue constitutes the sole profit and 
measure of value of the road, it is plain that 
if the act is sustained,and retained as the 
permanent policy of the State, the value of 
the road is destroyed and lost both to the 
bond and stockholder. It is plain, therefore, 
that the law not only takes but confiscates 
the property of the company. The right to 
regulate charges cannot be sustained because 
the State has empowered the company to 
exercise the right of eminent domain. The 
right may be conferred on an individual as 
well as upon a corporation. It cannot be 
maintained on the ground that such road 
is a public highway. A railroad is a high- 
way in a certain sense, but not in the ordi- 
nary sense of the word. It is a great 
thoroughfare, but not open to the public, nor 
owned by the State, nor in any manner con- 
trolled, managed or used as are common high- 
ways. The legislature treats it as property, 
not as common highways. It is subject to 
taxation. While corporate franchises may be 
said to be a species of property, and are 
of value, they are entirely distinct from what 
is ordinarily understood by property of the 
corporation or of the shareholders. No modi- 
fication or repeal of the corporate franchises 
under which corporators have purchased and 
hold property, can impair any estate or vested 
right of the corporators in such property. 
The State cannot recall any more rights or 
privileges than it has granted. A railroad 
may be operated by an individual as well as 
by a corporation, and charge for transporta- 
tion of freight and passengers, without inter- 
ference or control of the government, except 
that charges must be reasonable. The con- 


stitutional reservation gives the legislature | 
| and decide the facts in a given controversy, 


no power to interfere with such property, or 


to prescribe the compensation to be made for | 





its use. This reserved power only gives the 
legislature power to alter such things as are 
contained in the charter, and there is nothing 
to alter in the company’s charter, as to rates. 
The power to amend is not reserved, but the 
power to alter; and an alteration must be of 
something already in the charter. 

Numerous other questions were presented 
on both sides of this interesting case by the 
eminent counsel employed. The Wisconsin 
Court held, however, that as to the rights 
claimed under the charter, the reserved power 
in the Constitution cf the State authorized 
the action of the legislature. 

Mr. Cary was a member of the Committee 
on Judicial and Remedial Procedure of the 
American Bar Association in 1890 and 1891. 
He was a member of the minority of that 
committee and prepared the report of the 
same submitting objections to the proposed 
change in our jury system then under con- 
sideration. This report is a strong presenta- 
tion of the arguments in favor of retaining 
the jury system unimpaired by any changes 
whatever. It shows Mr. Cary to have been 
the wise conservative lawyer, always opposed 
to changes of doubtful expediency. This re- 
port is deserving of wide reading and general 
circulation. A few excerpts are given: 

« All change is not reform. It is the duty 
of this Association closely to scrutinize and 
examine all important changes proposed in the 
methods of our jurisprudence, and earnestly 
inquire whether the change is in reality a re- 
form, and one that would improve the course 
of remedial justice, or an unwise and reckless 
removal of important landmarks established 
by the wisdom of our fathers. . . . We firmly 
believe that our people would never be satis- 
fied that their most important rights and in- 
terests should be finally fixed and disposed 
of by a part of a jury, empanelled to hear 


and have no doubt that the entire abolition 
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of the whole system is preferable to a change 
that would allow a majority of seven, or nine 
even, to exercise all the powers and func- 
. . Trials by jury 
became a part of the common law when the 
questions before the courts related princi- 
pally to real estate and personal rights and 
liberty, and while admirably fitted to ascer- 
tain and settle the few and simple facts gen- 


tions of the entire twelve. . 


erally involved in such controversies, it by no 
means follows that a jury of twelve men, 
farmers and mechanics, are the most appro- 
priate tribunal to which the facts and cir- 
cumstances connected with intricate and 
involved commercial transactions of the 
present day, could be submitted for an in- 
telligent and satisfactory decision. A change 
in that respect might be in the direction of 
true reform, and warranted by the changed 
condition of the circumstances and business 
of the commercial werld, and the advance of 
civilization. Notwithstanding this may be 
true, we cannot look upon the proposed 
change with any degree of favor. .. . In an ac- 





tive and extensive practice of nearly half a | 
| should be applied to corporate interests, and 


century in three States, it has not been the 


experience of one of the minority of your | 


committee to observe mis-trials to any serious 
extent, caused by “ one crank” or “fool” on 
the jury failing to agree with his associates. 
Cases of this kind may have occurred ; but 
mis-trials have usually been the result of 
honest differences of opinion of jurors. ... 
Jurors were never selected as experts, or as 
men learned in the law, but as men competent 
to find and agree upon the facts, and their 
unanimous concurrence has always been re- 
quired. 
given up and sacrificed, then the whole jury 
system should go with it. Ifa majority is to 
rule in fixing the verdict, let us have men of 
intelligence selected for the purpose, learned 
in the law and skilled in the investigation and 


reduced. In fact, let the whole system be 
abolished, if this one essential and fundamen- 
tal principle is to be eliminated, and a dif- 
ferent tribunal constituted.” 

Three of the committee signed the major- 
ity report. One concurred in Mr. Cary’s 
minority report. The whole question was 
the subject of discussion by the Association. 
But the Association hesitated, and passed 
the further consideration of the subject over 


| to the next meeting of the organization. The 


report of the minority, coming as it did from 
such an eminent source, caused the Associa- 
tion “to take a second thought ” before tak- 
ing definite and final action. It is doubtful 
if anything further ever came of the matter 
before that august body. 

It is obvious from what has been submit- 
ted, that Mr. Cary was identified with litiga- 
tion of far-reaching importance and conse- 
quence, not only to the parties directly 
concerned, but to the general public as well ; 
that this importance and consequence related, 
not only to the vast financial interests in- 
volved, but ‘also to legal principles as they 


their proper judicial interpretation in the 


courts of last resort. Mr. Cary’s connec- 


| tion with this litigation was in the capacity 


| law was phenomenal. 


If the unanimity principle is to be | 


of one of the principal actors. He took no 
minor part. He was the leading counsel on 
one side of the litigated matters. His famil- 
iarity with the facts and knowledge of the 
The presentation of 
his views, as they had been formed, by rea- 
son of that familiarity and knowledge, was 
masterly. He was cautious but certain. He 
was conservative and fair, but never wavered. 
He was painstaking and thorough and so 
never hesitated in the positions taken. He 
was modest and unostentatious and so never 


| “brilliant,” as the term is used among law- 


sifting of evidence, and their number greatly | 


yers. He abhorred the lawyer who indulged 
in senseless claptrap and meaningless hulla- 
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baloo before the courts. He had a dislike 
for the mere time-server. Yet he was opti- 
mistic in his thoughts and life, rather than 
pessimistic. 

The trend of his thoughts was along 
serious lines. He was sincere and candid, 
but not eloquent. He had a matter-of-fact 
way of going at things, methodical and un- 
tiring in his labors, and relied more on care- 
ful research and preparation, for his legal 
victories, than on the inspiration of the 
moment. But opposing counsel rarely sur- 
prised him. His “habit ” of being prepared 
admirably fitted him for the wise, safe and 
careful counselor which he always proved to 
be. A great corporation and the conserva- 
tive business public prefer such a lawyer to 
mere spread-eagleism or “ brilliancy.’”” The 
latter are not safe counsel and have little in- 
fluence before a court of thoughtful judges. 
And it is, after all, before the courts of last 
resort, before the bench of eminent judges, 
where the final and full measure of the truly 
great lawyer is taken. It was before such 
courts, both state and federal, that Mr. 
Cary passed for his real value. He was 
sincere and honest with the courts. He 
was a true officer of them. He did not mis- 
lead them. He attempted to assist them in 
arriving at correct conclusions, and, there- 
fore, at just judgments. In the honest exer- 
cise of the judicial function, courts appreci- 
ate such assistance, for, like the rest of 
humanity, the courts are but fallible at best. 
Nevertheless, they welcome the lawyer of 
Mr. Cary’s quality, for his candor, his legal 
ability and his professional poise. He was 
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more than a mere workman, serving his em- 
ployer; he was a master builder of that 
legal structure which is to serve as a guide 
and an inspiration for generations which are 
yet to enter this noblest of professions. 

But Mr. Cary was more than an eminent 
lawyer, counsel for vast corporate interests. 
He was a good citizen and a public-spirited 
man. Heserved his Milwaukee constituents 
in the common council of the city and was a 
member of the assembly in 1872. He was 
also the Democratic candidate for Congress, 
and received the complimentary vote of his 
party for United States Senator. Although 
not a censpicuous public man, as that term 
is usually understood, he never failed in the 
performance of his public duty as a citizen, 
and he took a lively and intelligent interest 
in local public affairs. But it was not his 
ambition to be the idol of the rabble. | His 
thoughts and feelings would revolt at the 
doubtful honor. 

It has been suggested that it is, perhaps, 
too soon after his death to place an exact 
estimate of Mr. Cary’s position among the 
eminent lawyers of this country. His proper 
place is, undoubtedly, among the great cor- 
poration attorneys of the Northwest. This 
seems to be conceded. If these lawyers are 
as eminent as elsewhere, then he is the peer 
of the best of his class. They ave as emi- 
nent. It is our belief that the ultimate 
judgment of his contemporaries will place 
Mr. Cary as the great corporation lawyer of 
the Northwest without a superior in this par- 
ticular branch of the law during his time in 
this country. 


a, 
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THE COAL MINES AND THE LAW. 


By BrucE WyMaAn. 


N the morning of the day on which this’ 


review was written the newspapers 
had the good news that the great coal strike 
was ended by the submission by both opera- 
tors and miners of the whole controversy to 
the arbitration of the board appointed by the 
President of the United States. To those of 
us who had asserted against hope that this 
time of straits was, like other stringencies in 
the market, a temporary stoppage, the out- 
come must seem peculiarly happy. For to 
many of us the situation had seemed most 
dangerous in the possibility that some at- 
tempt might be made by some violent process 
of law to wrest the mines from their owners ; 
that in the then exasperation some court 
might be found to wrench the law out of its 
regular course and award some extraordinary 
remedy. Therefore those of us who main- 
tained that there must be no overturn of 
private rights, even in so trying an exigency, 
feel a great relief in this settlement without 
any resort to the courts by any of the three 
parties in interest: the miners, the operators, 
or the public. 

The author of the pamphlet’ under review 
was one of the most militant of those who 
demanded that the mines be opened by legal 
process, because it seemed to him that in no 
other way could a situation which was in- 
tolerable be brought to an end (p. 38). In 
the first weeks after its publication this es- 
say made a great stir, so forcible was its 
advice ; the newspapers took up its cause, 
so popular was its appeal; even lawyers 
discussed it with heat, so fundamental were 
the issues it raised. Now that the crisis to 

*THE COAL MINES AND THE PuBLic. By Heman 


W. Chaplin. Boston and New York. J. B. Millet 
Company. 1902, pp. 63. 





which it had application is past, perhaps the 
time has come when it may be reviewed with 
calmer judgment. 

Any discussion of the foundations of our 
industrial relations must begin with Munn 
v. Illinois, 94 U.S. 113. The General As- 
sembly of Illinois passed a statute in 1871 
which provided a maximum charge for the 
storage of grain in public elevators. The 
firm of Munn & Scott refused to obey this 
act; therefore they were fined; thereupon 
they appealed from court to court, until the 
Supreme Court of the United States con- 
firmed the decisions against them. What 
was laid down in that case is with us the 
basis of all public duties and all private rights : 
“ Looking then to the Common Law, from 
whence came the right which the Constitu- 
tion protects, we find that when private 
property is affected with a public interest, it 
ceases to be jus privati. ... Property does 
become clothed with a public interest when 
used in a manner to make it of public conse- 
quence, and affect the community at large. 
When, therefore, one devotes his property 
to a use in which the public has an interest, 
he, in effect, grants to the public an interest 
in that use, and must submit to be controlled 
by the public for the common good to the ex- 
tent of the interest he has thus created. He 
may withdraw his grant by discontinuing the 
use; but so long as he maintains the use he 
must submit to the control” (p. 20). It is 
not too much to say that no more important 
decision than this has ever been made by the 
Supreme Court of the United States; for 
upon the right understanding of this case 
depends the true conception of our general 
theory of the place of the State. 

Yet the sweeping principles laid down in 
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Munn vz. Illinois must be employed with the | 
greatest caution. The distinction involved 
in that case between the public calling — the 
exception—and the private calling —the rule 
—§is one of most consequence. This distinc- 
tion, unfortunately, is obscured at the outset 
in this pamphlet by the propounding of the 
doctrine that the ownership of any property 
is not absolute; since ‘All real estate of what- 
ever character is subject to the right of the 
public in many respects to restrict the use of 
it, or to require affirmative action in respect 
to it on the part of the owner” (p.12). It is 
true as an abstraction that absolute property 
rights cannot exist in organized society ; and 
yet by comparison with the qualified rights 
in public employment the rights guaranteed 
in private business seem complete. 

Two cases may illustrate this difference at 
common law. In the first, a traveller knocks 
at the door of an inn; the landlord orders 
him to be gone; that is so grave a violation 
of public duty that it is a crime— Rex v. 
Ivens, 7 C.& P. 213. In the second, an un- 
dertaker refuses to sell a coffin because the 
customer is already indebted to him ; that is 
within his private right, to refuse any one — 
Brewster v. Miller, 101 Ky. 275. These are 
first principles. 

The same distinction is found of impor- 
tance in the determination of the constitu- 





tionality or unconstitutionality of statutes. | 
Thus in an early case it is admitted that the 
power of eminent domain can be granted for | 
a water-works, since this is a public object — 
Lumbard v. Stearns, 4 Cush. 60. Whilst in 
a later case it is held that the power cannot 
be given such an enterprise as a private rail- | 
way — In the matter of the Niagara Railway, 
108 N. Y. 375. It is, again, the same prin- | 
ciple which leads the courts to allow the use 
of public funds to operate a municipal gas- 
works, a public purpose — State v. Toledo, 
48 Oh. St. 112; but forbids taxation to aid 


in the construction of a sawmill, a private 
object — Allen v. Jay, 60 Me. 124. In every 
instance it will be seen the decision turns 
upon public calling or private calling. 

An enlargement of this class of public 
utilities, upon which much stress is laid 
throughout in this pamphlet, is by proposing 
invitation of the public as the test (p. 12- 
13): “ Whoever so conducts his property or 
his business as to enter into relations with 
the public, and leads them to depend upon 
his services and the use of his property, 
thenceforth holds his property and his ser- 
vices no longer as private property, but sub- 
ject to a superior and dominating interest in 
the public, that is to say, holds them in trust 
for the public, and subject to public control.” 
Such is the proposition as elaborated. This 
again confuses the issue. 

If profession to serve the public be the test, 
how must this case be decided upon demurrer : 
A doctor holds himself out to serve every one 
in his town; he is sent for to attend a man 
stricken with violent illness; he refuses to 
go; and it is alleged that thereby the man 
died without any fault of his whatever? The 
decision is that all this sets forth no cause of 
action, for notwithstanding the public pro- 
fession, this is recognized as a private calling 
— Hurley v. Huddingfield, 156 Ind. 416. 
In the same way, consider the case of the 
department store ; there the public are solic- 


| ited by every wile to come, and yet clearly 


when it comes to a determination whether 


| this be public calling or private calling, it 


must be held private calling, else all busi- 
nesses would be drawn into the net — Chi- 
cago v. Netcher, 183 Ill. 104. One other 


| case —an establishment for pressing cotton 


in Galveston which is accustomed to serve 
all customers that apply, makes a schedule 
with an extra arbitrary charge; but that is 
held to be within its rights, since it is a 
private business, however important it may 
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be proved — Ladd v. Cotton Press, 53 Tex. 
172. In this same way must fail every at- 
tempt to enforce public duties in respect to 
the operation of a private business, although 
those that conduct it may have held them- 
selves out to serve the public. No man can 
of himself make his business public or private 
in its nature. Profession does not make pub- 
lic calling ; the law does that. 

It seems, then, that the case which Mr. 
Chaplin makes for the public against the coal 
operators would have been more fair in its 
presentation if it had been squarely stated 
that the issue was whether the business of 
the mining of coal was public calling or 
private calling. As the law stands, what- 
ever form of remedy be sought the whole 
case must stand or fall by the decision upon 
that issue; for if the business be public 
calling, then the coal companies may be 
compelled by appropriate remedies to serve 
all that apply with adequate facilities for 
reasonable compensation and without dis- 
crimination ; whilst if the business be private 
calling the owners may refuse all, provide 
what supply it pleases them, charge their 
own price, make any terms; and in so doing 
stand upon their legal rights, however much 
thereby they may defy public opinion. Argu- 
ment is needed to establish the premise, ex- 
position only to the conclusion set forth. 

For upon all these principal points the 
law governing public service is recognized, if 
the public calling be shown. To use one of 
Mr. Chaplin’s best examples, the obligation of 
a public service company goes even to this 
extent, that if the employees of a railroad 
quit work, such a strike furnishes no justifi- 
cation to the railroad for a failure to run. 
Mandamus should be granted, nevertheless. 
People v. New York Central, 28 Hun. 543. 
When you find an electric light company with 
its wires along the streets, you may be sure 





your house if you make proper application, be- 
cause this is a public calling — Gould v. Elec- 
tric Light Co.,60 N. Y.Supp. 559. By the 
same principle, the railroad bridge company 
at Niagara cannot stand off in its dealing 
with the railroads and charge any price; since 
this is a public utility it may make only rea- 
sonable rates— Canada Railway v. Interna- 
tional Bridge Company, 8 App. Cas. 723, 
Nor cana water company lay its pipes through 
a street in a city and then declare that they 
will supply water to applicants above Four- 
teenth Street, but that they will refuse all 
applications from below Fourteenth Street ; 
as these are public works, all applicants must 
be taken — Haugen v. Albina Water Com- 
pany, 21 Ore. III. 

Not only, then, upon these principal points 
is the law settled, but in many instances the 
details are worked out, so that what the 
wrongs are in public calling it is well estab- 
lished ; and, what is of more importance in 
case of need, what remedies are appropriate 
it is well known. For example, nothing is 
more usual.than the use of mandamus to com- 
pel the performance of its duties by a public 
service company, as Mr. Chaplin points out 
(pp. 48-51). The only issue, again, is, there- 
fore, whether the coal mines are in public 
calling or not. For if this be a public call- 
ing there can be no doubt of the obligation 
to provide a supply to all that apply, no hes- 
itation on the award of a prompt remedy. 

It is along these lines, then, that any criti- 
cism of Mr. Chaplin’s position that the 
mines may be opened by legal process 
must proceed. Already many examples have 
come up of the sort of business that is held 
to be public; perhaps it would be well to 
add more, in order that a clearer understand- 
ing of the conditions may be had. The 
telephone, for instance ; why has that been 
put down as a public employment from the 


that they must make proper connections with | day of its introduction by every court upon 
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| 
| 


common law principles alone without the | 


aid of statute? Because the position is 
such in that business that any other position 
would be intolerable. Whenever an ex- 
change is established, a new applicant can 
get the service in any usual community in 
two ways, either by being taken on by the 
telephone company or by stringing separate 
wires from his own store to every other 
place of business in the city, in the state, in 
the country. Such an alternative as that 
puts the applicant completely within the 
power of the telephone company, unless it 
is recognized that the law will compel the 
service, if the company refuse to perform it 
— State v. Telephone Co., 17 Neb. 126. 
Take again the case of sewerage service. 
In the same way, unless a householder is let 
into the system at a proportionate rate, he 
must in the usual case construct drains for 
himself miles in length through private lands. 
Obviously, then, the corporation that has such 
control of the situation as that must be held 
to be a public concern, so that they cannot 
stipulate to provide service only upon their 
own terms, —as in one case that an appli- 
cant must have water from them as well as 
sewerage, by providing that the price shall be 
the same for sewerage alone as for water and 
sewerage — Mobile v. Water Supply Co., 
130 Ala. 379. Another late example is the 
irrigation canal company which builds a 
reservoir at the head of a stream to appro- 
priate the water and constructs a system of 
canals and ditches to distribute the water 
to farmers far down the valley. In such 
case the farmer who applies must get from 
them or have none at all; and accordingly 
the holding must be to prevent such oppres- 
sion that these are public works — Wheeler 
v. Irrigation Co., 10 Col. §82. One other 
example, the log driving company which has 
an exclusive right to drive all logs down a 
certain stream ; unless such a company takes 





the logs of every owner who presents them, 
those owners cannot get their logs to market 
without legal wrong except overland. Clearly, 
in such case, it is not possible that the court 
can fail to point out the consequence, that 
an obligation has been assumed commen- 
surate with the privilege — Weymouth v. 
Log Driving Co., 71 Me. 29. It will be seen 
that the state of things is similar in all of 
these cases —a situation which could not be 
left without law ; otherwise a disruption of 
the industrial order would impend. 





That condition of affairs may be summed 
up in the single phrase, that Mr. Chaplin 
uses — virtual monopoly (p. 26). Indeed, 
it is competition that characterizes by its 
presence private calling, for it is by that 
law that private business is regulated. We 
may be sure in the most of the trades that 
we will get prompt service, that we will be 
furnished adequate facilities, that we will be 
charged fair prices, and that we will get 
about the same treatment as any one else ; 
because free competition will produce all 
that ; and therefore no coercive law is neces- 
sary. Now in the exceptional cases where 
there is a monopoly, competition by the 
definition is absent ; and therefore the law 
must step in to regulate, else there will be 
injustice, oppression, overcharge and dis- 
crimination. The recognition of this latter 
class of callings has been slow because it in- 
volved a departure from that theory of free 
competition upon which the present indus- 
trial organization depends; but surely this 
reluctance was unintelligent; for clearly it 
is no inconsistency to abandon a general pol- 
icy in a situation where it is inapplicable. 

A review of the instances that have been 
cited will show that the conception of virtual 
monopoly will cover everything. Nothing 
narrower will do, as for example the differ- 
ence sometimes put forward between an un- 
dertaking of a public service in distinction to 
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the furnishing of a public supply. Now, it 
is true that most of the instances are cases 


of service, the railroad and the tram, for | 


example ; but other of the cases are of sup- 


ply, the water-works and gas-works, for ex- | 


ample. Indeed, as Mr. Chaplin points out, 
there is nothing in that distinction either in 


economics or in law (advance sheets of his | 


second edition). Neither will any broader 


idea than virtual monopoly do for a test, as | 
the claim put forward in this pamphlet that | 


whenever there is a public need the business 
becomes affected with a _ public 
(supra). In truth the application of such a 
test would take in almost all private busi- 
nesses, for almost all industries in a sense 


interest 


| tion. 


supply to the public some necessity or other. | 


The inquiry therefore should be confined to 
an examination into monopoly. 
linois, we see, is thus limited to public callings. 


Munn vz. II- | 


And whether virtual monopoly or virtual com- | 


petition be found should determine whether 
public calling or private calling is established. 

At this stage of the argument it is well to 
examine into the present case more closely, 
(pp. 1-9). The material facts as commonly 
understood are as follows : The mines within 


It would seem so on the face of things ; 
and yet objections to that consequence 
present themselves at once. We are so 
used to see a corner made one day and 
the market break the next, to witness a pool 
formed in one month disappear in the next, 
to find a close combination in control in 
one year and a fierce competition in the next, 
that we do not attach much importance to 
such ephemeral monopolies ; rather we look 
upon them as a natural course of things in 
all industries, this integration and disintegra- 
We cannot think, therefore, of trad- 
ing in wheat as public business one day and 
private the next, of the sale of rubber as 
private calling in one month, public business 
the next, of the supply of whiskey as private 
business one year, public calling the next; 
the law of the public services as we know it 
is not subject to such flux and reflux. You 
have a hotel in a city of ten thousand public 
houses, still it is public calling, despite the 
competition — Lamond v. Gordon Hotels, 
1897, 1 O. B. 541. So if you find a single 
grocery store in a town, that does not make 
that store in public calling, despite its mo- 


| nopoly — Brewster v. Miller, to1 Ky. 275. 


the anthracite coal region are owned by a | 
comparatively limited number of corporations | 
and individuals ; more than that, there exists | 


a present concert amongst the great corpora- 
tions, owners in the district, which are united 
by leases, by voting pools, and by other de- 
vices to preserve community of interest ; it 
is even current belief that this combination 
is centred in a holding company which meets 
a certain day each week, and certainly it 
has been apparent during the last year that 
this confederacy has a present control of 
the market. If all this be granted, does 
not this make out the case against the coal 


operators, for is not this showing of virtual | 
| rate case against the coal operators seems to 
' break down. By long experience it is known 


monopolization conclusive demonstration that 
the coal mines are devoted to a public use? 


In truth, that is not a legal state of things, 
to have a business shifted into public calling 
upon a temporary crisis, and shifted out 
again, the stringency being over. The law 
deals rather with conditions wherein the con- 
trol is established in the nature of things, so 
that unless the law unlocks the supply it will 
be withheld forever to the permanent detri- 
ment of the public, when you may say: It 
is settled now — we are convinced that there 
can never be effective competition in this 
business. Of that nature every calling that 
has been held public will be found upon ex- 
amination into the real facts of the matter. 
It is at this point at last that the elabo- 
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that this pool, like all efforts to control a | attempt to subject private property to public 
market in vendibles, will break up sooner or | operation must fail. Our theory of State in 
later from the convulsion of inner forces. | this regard must never be broken in upon. 
Therefore the courts will not put so suspi- | There are enterprises into which our govern- 
cious a case in the class of public callings; and | ments may go; there are businesses which 
by that decision list the business of mining | none of our governments may presume to 
of coal as public calling for all future cases | conduct ; between the public calling and the 
everywhere, forever. This tract was an out- | private calling there is this great gulf fixed. 
cry in time of hardship; at such a time, more | It is impossible for any one who would ap- 
than at any other, desperate remedies are | peal to the authorities to operate the mines 
proposed. To open the mines by any legal | in any industrial crisis to disclaim the result 
processes whatever, as that business now | of his argument (p. 37). The consequence 
stands, would be to override private rights as | of a decision that all business is subject to 
they are established in our system. ~ public operation in any way that temporary 
expediency might dictate would be socialism. 





Fortunately, under our constitutions, any | 





ANCIENT REFLECTED THROUGH MODERN. 
By J. B. MACKENZIE. 
I 
CROSS the line, a culprit misnamed Good 
Trusted a plea he filed would muster pass ; 

That growths ought never to be understood 

As hay when such were cu/tivated grass. 
The Court much pained him by its curt address: 

“You cannot here win quittance for this wrong — 
The fine escape true judgment did assess — 


7 


By pretexts which to fraudulence belong. 
II 
When marching last through Gaul, Rome’s powerful Goth 
Felt it incumbent on him to ordain 
(Breach of the mandate to unvial his wrath) 
That each from loose marauding should abstain. 
Came one who guilt denied in seizing hay, 
As being grass — in terms reserved alone ; 
The sophism, alack, did little weigh, 
Since for the crime his life had to atone. 


* Regina v. Good, 17 Ontario Reports, 725; where it was contended by the defendant, moving to quash a sum- 
mary conviction, made under the authority of a statute, which prohibited the removal of hay from an Indian Reserve 
without a license, that #atural grass only was meant. The Court, however, decided that the term included the 
artificial product. 

2«QOn their way, the army passed through the territory owned by the Monastery of St. Martin of Tours, the 
greatest saint of Gaul. Here the King commanded them religiously to abstain from all depredations, taking only 
grass for their horses and water from the streams. One of the soldiers, finding a quantity of hay in the possession 
of a peasant, took it from him, arguing that hay was grass, and so came within the permitted exception. He was 
at once, however, cut down by the sword, the king exclaiming, ‘ What hope shall we have of victory if we offend 
the blessed Martin ?’””— Hodgkin’s Life of the Emperor Theodore. 
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THE AMERICAN BASTILLE. 


By GrorGE F. Ormspy. 


HE British Articles of War of 1765, “in 
force at the beginning of our Revolution- 


ary War,” provided in sec. 15, art. 17, 18, | 


and 19: ‘To the end that offenders may be 
brought to justice, we hereby direct that 
whenever any officer or soldier shall commit 
a crime deserving punishment, he shall... 
be put in arrest ...or imprisoned till he 
shall be either tried by a court-martial or 
shall be lawfully discharged by a proper 
authority. No officer or soldier who shall be 
put in arrest or imprisonment shall continue 
in his confinement more than eight days, or 
till such time as a court-martial can be con- 
veniently assembled. No...guard.. . shall 
refuse to receive or keep any prisoner com- 
mitted... by any officer ... which officer 
shall, at the same time, deliver an account in 
writing, signed by himself, of the crime with 
which said prisoner is charged.” (Winthrop’s 
Military Law (1896), Vol. 2, pp. 1465, 
1466.) 

The present naval articles 24 and 43, sec. 
1624 R.S. read: “ No commander shall in- 
a 
than ten days, unless a further period is 


arrest or confinement . . . longer 


necessary to bring the offender to trial by a 
court-martial. The person accused shall be 
furnished with a true copy of the charges, 
with the specifications, at the time he ts put 
under arrest; and no other charges than 
those so furnished shall be urged against him 
at the trial.” . 

The near identity of these British and 


American views as to fair dealing, the an- | 


cient origin of the present naval law, are ob- 
vious. Moreover, the British idea may be 
traced continuously, embodied in the “ Massa- 
chusetts Articles” of April 5, 1775, in the 


« American Articles” of June 30, 1775, of 











September 20, 1776, and of May 31, 1786, for 
the Army. (Winthrop, Mil. Law (1896), pp. 
1475, 1483, 1500, 1506.) The stringent 
naval law first appeared in the Act of April 
23, 1800. After this the next Army Arti- 
cles, of 1806, made the duty of furnishing 
charges more imperative by (art. 80) having 
the requirement to “keep a prisoner ” to de- 
pend on “provided the officer committing 
shall, at the same time, deliver an account in 
writing, of the crime charged ;” and by add- 
ing (art. 82) that “every officer to whose 
charge prisoners shall be committed, shall, 
within twenty-four hours after such commit- 
ment, make veport in writing of their crimes, on 
penalty,” etc. Thus there was noarrest with- 
out the reason therefor, “charges,” furnished 
to the accused or placed within his reach. 
Recently some seamen in the navy brought 
suit to vacate court-martial sentences pro- 
nounced against them, on the ground that 
their trials were forbidden by this art. 43, sec. 
1624 R.S. Investigation revealed the prac- 
tice of furnishing only officers a copy of the 
charges upon which naval prisoners are held in 
jeopardy of perhaps death, while seamen may 
be confined for many months, ignorant of any 
precise accusation, with no written voucher 
in their possession to guard against alterations 
in the charges, beyond reach of writ of 
habeas corpus, with no assured right to coun- 
sel, and liable, when wholly or partly innocent, 
to surprise, loss of witnesses, mistaken con- 
victions (the prosecutor’s evidence being alone 
secretly preserved under charges known only 
to the prosecutor), and imprisonment, still 
helpless victims, in the penitentiary, shut off 
even there by naval rule from any one who 
(Navy Reg. of 1896, arts. 
Compare Doc. 


might aid them. 
1039, 1034-1038, 1778. 
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164, Senate, 56th Cong., 1st Sess., with 
Albany Law Journal for September, 1902, 
Pp. 331-333.) 

In explanation of his course the Navy’s 
Judge Advocate General has written that he 
has believed that the statutory rule aforesaid 
meant to provide for two successive arrests : 
“first, an arrest upon the discovery of the 
alleged wrong-doing ; second, an arrest for 
trial,’ — the second being the arrest of a 
person already in jail, when the jailor saw fit 
to tell him why he was there. Then, and 
only then, was ‘‘an account in writing of the 
crime charged” to be “furnished.” (Navy 
Department’s letter to the Attorney-General, 
No. 2282-02.) This Bastille, with its queer 
second arrest, has been denounced in the 
recent case of Smith v. United States, 36 Ct. 
of Cl. 304, and in Stephen Harrington v. 
United States, No. 21024 in that Court (un- 
published). 
April 30 and July 23, 1902.) 

There is an exception to this art. 43 which 
emphasizes how wanton this false imprison- 
ment has been. When the Congressman who 
penned the original act of 1800 had got as 
far as “ the person accused shall be furnished 
with the charges at the time he is put under 
arrest and no other than those so furnished 
him shall be urged against him at the trial,” 
it occurred to that member of the Naval Com- 
mittee that the “arrest ” of the “ person ac- 
cused” might be long before other vessels 
of the fleet and the flag-ship could be reached 
and a trial ordered (art. 38, sec. 1624 R.S.), 
and that therefore the prisoner might be 
guilty of some “new” offense in the mean- 
while. So the framer of the law authorized a 
‘new charge” which, said the exception, must 
be limited to facts theretofore unknown, or un- 
evidenced and uncredited. Not only must 
this be furnished while it was “new,” but a 





(N. Y. Maritime Register of | 


was in good faith a “ new charge”? If left 
to the “ person demanding the court” (gen- 
erally the man-of-war’s captain) there would 
be no check on his disposition to conceal his 
negligence. Hence it ‘must appear to the 
court ” that the statute was obeyed, and that 
the court had jurisdiction. Whether the 
court had jurisdiction in other respects de- 
pended on facts transpiring in the court’s 
presence. While the other articles merely 
implied that “it must appear to the court”’ 
that they were proceeding legally, art. 43 
expressly drew their attention to its impera- 
tiverequirement. In Smith v. United States, 
ubi supra, is told how the long Bastille-like 
arrest of General Stone, in 1862, by Secre- 
tary of War Stanton, led Congress to amend 
the naval act of 1800 so as to include the 
Secretary of the Navy within its provisions, 
an Attorney-General having theretofore de- 
cided that the restrictions of art. 43 only 


rested on subordinates. The American Bas- 


| tille is then an edifice of the Executive and 





‘“‘reasonable time ” must elapse before it was | 
tried. And who was to decide whether this | 


| not of Congress. 


This /ettre de cachet system applies only to 
the “laboring-men” of the navy. This is 
testified to in the Navy Regulations of 1900, 
art. 1078, which reads: “ Whenever an ac- 
cusation is made against an officer, either by 
report or by endorsement upon a communi- 
cation, a copy of such report or endorsement 
shall be furnished at the time to the officer 
accused.” That a report which contains the 
charges and specifications on which a lowly 
seaman is arrested, should be furnished 
him with equal promptness, is obvious. 
“While very large liberty and opportunity are 
given to officers to prepare for trial, seamen 
are confined in cells six feet long and three 
and a half feet broad; and while officers 
may be intelligently quick to understand the 
charges against them, illiterate sailors are 
slow to grasp the exact situation; and the 
greater their ignorance the more they need a 
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written memorandum to dwell upon and to 
have their friends and fellows look at and 
advise them about,” before perishable or for- 
gettable evidence of innocence is lost. 36 
Ct.Cl. 315. The nation’s safety is gravely 
menaced in the growing difficulty to get good 
and intelligent fighters to enlist in its naval 
defense. Since a charge and the prosecutor’s 
evidence are alone known and preserved, 
since the “process of law” there substantially 
excludes defense, —the word of a commander 
is sufficient to send to the penitentiary or to 





death. Such a service cannot be trusted by 
the intelligent and the efficient, and the 
United States must be gradually losing their 
support. As the regulation above men- 
tioned affirms the necessity of furnishing ac- 
cusations even to officers to guard them 
against wrongful injury, what must be the 
fate of many a helpless, humble, illiterate 
seaman, and what must be the reputation 
which he spreads among the seafaring popu- 
lation on which this country must rely in the 
unexpected crises of war? 





THE SYSTEM OF MEZZADRIA. 


OWHERE is the right of the landlord 
enforced more stringently, or do the 
customs allowed him remain more strongly 
colored with feudalism, than in Italy, where 
the Mezzadria so largely prevails, and is so 
imbedded in the national habit that no other 
land system would be tolerated in the coun- 
try generally, and Tuscany in especial. 

The peasant, in law styled colono parzsiario, 
in common parlance contadino, is supposed 
by the journalists of the English press to be 
a part proprietor of the soil, and to have in- 
alienable rights thereto. In point of fact, 
the colono is only a tenant paying in work 
instead of money, and dismissible at will at 
any pleasure of his master, the dismissal be- 
ing only subject to the law thus far, that it 
must be given at the close of the agrarian 
year (November), and must allow a year's 
warning or notice. 

The contract between landlord and tenant 
is defined by Marosini as “one bilaberal ; in 
which the one side accords the soil to be culti- 
vated, and the other is obliged to cultivate it 
But in this 
contract there is nothing which prejudices 


for a quarter of its proceeds.” 


or in any way weakens the landlord’s right 


| of it. 


to the soil, or confers on the tenant anything 
more than a passing or partial possession 
The peasant, entering upon the farm 
he has engaged to cultivate, is bound by the 


| Jaw to furnish: first destiame,—that is, all 


animals needful for agricultural labor, and in 
sufficient number, to provide manure suffi- 
cient for the soil ; second, all instruments and 
objects needful for cultivation or production ; 
such- as forks, spades, wagons, spinning- 
wheels, ox-carts, and to maintain all these in 
due order ; third, one-half the seed necessary 
for sowing,— this last is an innovation under 
the new Code, or Patria Codice; fourth, all 
expenses needful for the cultivation of the 
fields and the harvesting of its produce: 


| when he requires a helper he must pay for 
| one. As well as this, he must make any 


necessary plantations, keep clear all ditches, 
drains, and water springs; must fetch and 
carry all materials for repairs, and take what 
is required to his master’s house, and, what 
is still more curious, must execute all work 
ordered by his commune on the public roads 
adjacent to him. These are his obligations : 
in return he has a right to one-half of the 
produce of the soil; but the mulberry leaves 
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belong to the landlord alone, as do the 
woods, with the exception of such wood as 
the co/ono may need for fuel, for vine-stakes, 
or any other farm purpose; in the woods he 
may pasture his animals, but must not sell 
any wood or dispose of dead wood without 
his fadrone’s permission : neither can he cut 
the grain or gather the grapes or the olives 
until his fadrone gives permission and in- 
dicates the date. 

It will be seen, therefore, that the position 
of the peasant under the laws of Messadria 
is by no means one of liberty; still less does 
it resemble in any way a semi-proprietor’s 
hold on the land. He has no hold whatever, 
and is subject to dismissal at any moment ; 
then, though he must receive notice from 
November to November, he cannot work 
upon the farm after March; when he has 
found a new farm he must live on the old 
and go and labor on the new from March to 
November. When the old and the new 
farms lie far apart, this of course entails 
great additional fatigue upon him. The 
colono in his own household is master; his 
sons and daughters, other relatives, perhaps, 
and his garzone, or helper, are all obedient 
to and dependent on him, but each has a 
right to an enjoyment in the proceeds of the 
common labor, except the garzone, if there 
be one, who is paid and fed. In turn, the 
massato, or cappocia,as the head of the house 
is called, is subject to the landlord even in 
matters of domestic interest, and there are 
unwritten laws between them which are as 
binding as any in the Code. No one of the 
sons can marry without the landlord’s per- 
mission ; and, what is harder, must marry 
whether he wish it or no, if the landlord 
thinks any other woman is wanted in the 
farm. This seemingly intolerable interfer- 
ence with personal freedom is submitted to 
quite meekly, so great is the force of habit. 
The sons, indeed, are under great subjection, 





both before the law and by the force of 
habit ; for if the head of the family be in all 
things subject to his master, so is no less the 
son to the father. By the supreme decision 
of the High Court of Florence in 1868, it 
was finally decided that the son could not be 
even the associate (socio) of the father, but 
must ever remain under the paternal juris- 
diction and authority; and that the son is 
legally bound to help the sire affectionately 
in all labors agricultural, and must be con- 
tent to receive from his progenitor nutriment 
and support without even demanding account 
of the fruit of his work. The famous lawyer 
Bandi laid down as law, that to recognize 
any equality as associates (soci) between 
father and son was to lessen all paternal au- 
thority, introduce the spirit of speculation, 
which would swiftly destroy the spirit of af- 
fection, and would put an end to that har- 
mony which alone renders the family moral 
and happy. 

The father of the family has a dominion 
quite absolute over all those forming his 
household. No appeal against his orders or 
arrangements is allowed. He on his part is 
bound always to keep in view the general 
good, always to act as becomes a padre de 
JSamiglia, and always to compel each to per- 
form his or her due portion of labor without 
favor or hindrance. On the other hand, as 
I have shown, the fadrone, as the landlord 
is called in common parlance, has great and 
severe powers over the massaioand his house- 
hold ; and although the law decrees that he 
shall not molest vexatiously and needlessly 
his contadini, yet the law allows him all 
right to control and direct the manner of ag- 
riculture, because, as it is expressly said, the 
owner has a perpetual interest, and the cul- 
tivator only a temporal one, in the land. 
This is precisely the view of property in 
land which is so much disputed in these 
days, but which has never been contested in 








524 





The Green Bag. 





this, the oldest of the agricultural countries 
of Europe. The right of the proprietor is 
protected in every way by the law, and it is 
considered that the master of the soil is the 
natural person to ordain the treatment that 
the soil shall receive. Of such liberty as 
the tenants now clamor for in England, not 
to say Ireland, nothing is known or recog- 
nized in the Patria Codice. The right of 
the landowner passes before all others. 
Even, as I have shown, a considerable exer- 
cise of what in other countries would be 
considered as tyranny, is allowed to him in 
consideration that (the soil belonging to him- 
self) he will be injured irrevocably if it be 
dealt with ill. This is surely a juster view 
than that taken by the modern method of 
sacrificing the landlord zz to¢o to his tenants 
and their interests. 

Whether the meszadria be a system un- 
der which the landlord really obtains all he 
might out of his estates is another question. 
Italians are wedded to it for the most part, 
and Tuscans will not contemplate the possi- 
bility of any.other mode of culture. When, 
as in times past, the peasant families dwelt 
on the same lands for many centuries, and 





affectionate and feudal ties connected the | 


massato with the padrone, the results of the 


system were no doubt very much more bene- | 


ficial to both than they are now, when the 
contadini are constantly changed, like any 
other servants, and in lieu of any personal 
attachment have onlya keen interest to guide 
them. Even upon estates where the colon 
remain unchanged, the whole system 
poisoned by a third factor, of which the law 
takes no cognizance save when it says that 
the agent of the landlord is to be accounted 
as equal in the right to direct and order with 
the landlord himself. This third factor is 
the fattore, or bailiff. It is not too much 
to say that this intermediary is the curse of 


is 


the rural communities and the cause of most 
of the ruin that befalls Italian nobles and 
gentlemen. All the powers that the law 
accords to the landlord he delegates to his 
steward. By law the master is the person 
who is to keep all accounts of debit and 
credit between himself and his peasantry, 
all record of work done and of value re- 
ceived. Actually, kept 
by the fattore, who, residing close to the 
farms (for if a landlord has several estates 


of course, these are 


he has several fa/torz ), is always on the spot 
to see what is done and what is spent or 
made. The indolence and amiability of Ital- 
ian gentlemen have combined to let entire 
power slip into the hands of these agents or 


bailiffs. 
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THE BARRISTER’S SHAKESPEARE. 


SUPREME CourT OF VENICE, PART WATER, BEFORE Hon. THE DUKE, C.J. 


Percy Algernon Shylock, Plaintiff 
against a 


Antonio W. Smith, Defendant 


DEFENDANT’S ANSWER. 


The defendant, by his attorney, Portia | 


Hennessy, answering the complaint of the 
plaintiff herein, deposes and says: 

I. That the quality of mercy is not 
strained, nor any part nor parcel thereof in 
any manner, way or shape whatsoever. 

II. That he denies having called the 
aforesaid plaintiff ‘‘ cut-throat” and “ dog” 
upon Wednesday z/¢., and that he did not 
‘spit upon his Jewish gaberdine.” 

III. In respect to the matters set forth in 


| 


| 
| 
| 


| 
| 


paragraph II., the defendant alleges that the | 


plaintiff's proper remedy is either in assault 
s 


or libel, and that the allegations thereof con- 
tained in plaintiff's complaint should be 
stricken out as irrelevant and scandalous. 

III. The defendant admits that he bor- 
rowed the sum of three thousand ducats 
from the plaintiff. 

IV. The defendant alleges that in pay- 
ment of the aforesaid debt, he offered one 


(1) ounce of anthracite of far greater value | 


than the sum aforesaid, or than one (1) 
pound of flesh, said flesh being fatty and 
not having hung for any length of time; and 
he further alleges that the plaintiff refused 
said offer and demanded his bond. 


| Act IV. 


V. The defendant further alleges that the 
plaintiff is not a nice man anyway. 

Wherefore, the defendant demands that 
judgment be rendered for him, together with 
the costs of this action and the right to 
marry his attorney to his friend, and half of 


| the goods of the plaintiff, and any other re- 


lief that the court may decide upon as just, 
provided there be anything else left to grant. 


| BELMONT COUNTY $ $ 


Portia Hennessy, being duly sworn, deposes 
and says that she is the attorney of the de- 
fendant in this action, that she has read the 
foregoing answer and knows it to be true 
except as to those parts alleged to be on 
information and belief, and as to those parts 
she has a strong hunch it is true. The 
means of her information is the necessity for 
The reasons why this verification 
is made by her and not by the defendant is 
because he is a dope and a fat-head and 
hasn’t sense enough to do it himself. 

P. HENNESSY. 


Sworn at before me this Ides of March, 
1342% A.D. 
MACBETH MACREADY MACCULLOUGH, 


[Ye Seal.] Notforthe Public. 
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THE JUDICIAL SYSTEM OF FRANCE. 


By LAWRENCE IRWELL. 


RANCE is a country in which the num- 


ber of judges is large, but it is not a | 


country in which justice is dispensed in an 
ideal manner. The numerous and varied 
jurisdictions existing there are not all of an- 
cient origin, for some of them are not yet a 


hundred years old. When the men who were 


responsible for the Great Revolution succeed- | 


ed in getting into power, they attempted to 


rebuild on novel principles the judicial edifice | 


which they had upset, and they quickly put 
order in place of the chaos that existed at the 
time. Impromptu courts were nolonger held 
in the streets, but even after the repeal of the 
loi des suspects there were still some special 
tribunals in existence. It was necessary to 
rearrange the scattered elements of the old 
judicial system and the new, to reconstitute 
the legal organizations, invest them with au- 
thority, define their powers, and surround 
them with the prestige that attaches to a 
brilliant staff of judges. . This could not be 
done in a month, and before the work was 
completed more than one of the principles 


laid down by the Revolution had disappeared. 





Some of them are still being sought for, and | 
this laborious and barren search revives from | 


time to time some well-known liberty-killing 
ideas 

The present judicial system of France dates 
back to.1790. 


In that year a law was passed | 


establishing a civil court in each district, and | 


judges for every court were elected. 
provided a justice for each canton (sub-divi- 
sion of a district), and abolished the supreme 


The law | 


courts which had previously possessed appel- | 


late powers. 


The right to hear appeals was | 


entrusted to the district courts, and they ex- | 


ercised it one towards another. The admin- 


istration of justice in criminal cases was, a 


little later, given a special form in the crimi- 
nal courts ofthe départements. Lastly,above 
all other jurisdictions, civil and commercial, 
there was placed a Supreme Court, the Court 
of Cassation. This somewhat complicated 
system did not last very long. It was re- 
placed by another which proved but little more 
lasting. In February, 1800, however, a law 
was passed which laid down the permanent 
lines of the judicial institutions, and fixed the 
The courts 
of the sustices de paix, the commercial courts, 
the criminal courts, and the Court of Cassa- 
tion were all maintained. A civil court of 


limits of the various jurisdictions. 


first instance was allotted to each district, 
and there were created some thirty higher 
courts, which have successively been called 
“Imperial Courts,” “ Royal Courts,” and 
“Courts of Appeal.” In addition to these 
various tribunals, several others have been 
brought into existence. I propose to give a 
short summary of the whole institution and 
the limits of the various jurisdictions. 

The civil judicature comprises, beginning 
at the top, — (1) the Court of Cassation; (2) 
the Courts of Appeal; (3) the Assize or 
Criminal Courts ; (4) the Tribunals of First 
Instance ; (5) The Commercial Courts ; (6) 
the Maritime Courts, appeals from which are 
heard by the Court of Appeal ; (7) the Peace 
Courts ; (8) the Councils of Experts, institu- 
ted under the Second Empire to adjust dis- 
putes between employers and employees. 
This is not all, for we must add what is called 
the “administrative” judicature, which is 
composed of Conseils de Préfecture, as courts 
of first instance, and the Conseil d’ Etat as 
supreme and appeal court. These deal with 
the differences that arise between private in- 
dividuals and the State with regard to State 
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or local taxation, irregularities committed by 
government officials, and similar acts. They 


are therefore a somewhat original kind of | 


tribunal, in which the State is both judge and 
party totheaction. Inthe United States — 
or in England—no such courts would be 
possible. 
ous commentaries declare that this system is 
necessary in France, and they strive at great 
length to prove what they assert. They 
ought to add that any system more calculated 
to operate unfairly could not be devised. 
These courts seldom decide a case upon its 
merits, and they do not appear specially anx- 
ious to get at the facts. (Evidence of this 
assertion could easily be furnished.) 
Alongside these civil and administrative 
jurisdictions there is another, closely allied to 
the former. I refer to the machinery for 


dealing with criminal cases. I propose to 


pass over this branch of the subject, although | 
I think it desirable to throw occasionally some | 


light upon the manner in which this machin- 
ery works. What tells against a satisfactory 
administration of justice in France is that 
every accused person is looked upon as guilty. 
This wrong tendency is not the result of in- 
tentional ill-will upon the part of anybody, 
but is the consequence of a badly ordered 
judicial system. 

There are two other jurisdictions to be 
mentioned —the militaryand the naval. Both 
of these have a military character. They were 
long considered worthy of esteem, respect, 
and even admiration. One must haveattended 
a sitting of a court-martial before which a 
soldier is brought for a proved and confessed 
crime in order to get an idea of the extreme 
care with which the proceedings are conduc- 
Everything that can strengthen the 
defense is heard with the greatest attention, 
and when sentence is passed, it is difficult not 
to be moved by the way in which it is done. 


ted. 


Administrative treatises and vari- | 





the cruel word death is found in it very fre- 
quently ; but at the fatal moment, the presi- 
dent’s voice, so steady on parade, trembles 
and falters in a way that shows what it costs 
him to pronounce the sentence that is to 
Harsh as 
military law is, it seems less so than civil law. 


banish a member of the family. 


The private soldier is tried by officers, but 
the court also comprises a man belonging to 
the ranks, and it is he who speaks first when 
the time arrives to decide the fate of the ac- 
As a matter of fact, military execu- 
tions are uncommon in France. For about 
a dozen years there appears to be no record 
of a single one having taken place, the death 


cused. 


sentence having always been commuted. 
Proposals to relax the rigors of military law, 
and even to abolish courts-martial, have often 
been made. It is always pleasant to see a 
severe law made less so, but there is a differ- 
ence between amendment and repeal. _Possi- 
bly the day may come when courts-martial 
will be dispensed with in time of peace — 
not only in France, but in English-speaking 
countries. 

At present, there are in France about 
three thousand two hundred and sixty civil 
courts, not including the commercial courts, 
the judges of which are unpaid, or the coun- 
cils of experts. To this number must be 
added one court of appeal, sixteen courts of 
first instance, and one hundred and two courts 
(justices de paix) in Algeria, making alto- 
gether three thousand three hundred and 
seventy-nine tribunals for dispensing justice. 
I might also add the police courts which ex- 
ist in each district, whose powers are. con- 
fined, as they are elsewhere, to punishing 
trivial offenses. Disregarding these and the 
peace courts, which are little more than con- 
ciliation courts, or courts dealing with little 
disputes about boundaries, and matters of a 
similar character, and which are incompetent 


Military law is hard, as everybody knows; | in cases involving more than three hundred 
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dent, whose post is a high one. 
these sixty-one regular judges, there are a 


francs, we find that there are some four 
number of substitutes, who await their turn 


hundred and five courts sitting regularly and 
forming the actual judicial body. The num- 
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ber of judges employed is as follows :—a | to become full judges. 
few provincial tribunals have only three; | (juges d’instruction) are twenty-two in num- 
ber. 


others have five, and some still more, distrib- 
Thus, at Paris This completes the list of judges. They 
have as a part of their courts the public 


prosecutor, and thirty-nine deputies. At 





uted among several courts. 
there are forty-eight judges, composing nine 
courts, twelve vice-presidents and one presi- 
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Paris alone, there are sixty-one judges to 
hear and decide cases, twenty-two who ex- 
amine, and thirty-one whose duty it is to de- 
mand conviction or acquittal in the name of 
the law. The number for all France, the 
capital and Algeria included, is three hun- 
dred and seventy-five presiding justices, sixty- 
five vice-presidents, four hundred and eleven 
examining judges, and six hundred and eighty- 
seven ordinary judges. The magistrature 
aébout numbers three hundred and seventy- 
five public prosecutors and two hundred and 
ninety-eight assistants. 

The twenty-six appeal courts of France 
and the court at Algiers give employment 
to twenty-seven chief justices, sixty-three 
presiding judges, or vice-presidents, twenty- 
seven public prosecutors, sixty-one attorneys- 
general, sixty assistants, and four hundred 
and fifty counsellors. Above the courts of 
appeal, the name of which indicates their 
attributions, there is the Court of Cassation, 
with its high and somewhat hazy duties of 
interpreter of the laws. This court sits at 
Paris, on the perilous borders of politics. 
The appeal courts and the Court of Cassa- 
tion form what is termed the haute magis- 
trature. 

Criminal cases are not dealt with in France 
bya distinct body of judges, as in some other 
countries. The question of guilt or inno- 
cence is submitted to a jury, the same as in 
the United States and England. The presid- 
ing judge at assizes is always a counsellor of 
the appeal court of the district ; he is accom- 
panied by two assessors, who are also coun- 
sellors if the assizes are held in the town 
where the appeal court sits, but who can be 
chosen from among the judges of first in- 
stance if they are held in some other place. 
The names of the judges are drawn by lot 
from lists compiled beforehand by the public 
Although 
the rights of the accused are not as well pro- 


prosecutor and the chief justice. 








tected as they are in the United States and in 
England, they are nevertheless well enough 
protected to leave scope for the exercise of 
leniency when deserved. In fact, certain 
juries have carried indulgence to such a 
point as to arouse public opinion. Most of 
the cases known as crimes passionnels — that 
is to say, crimes arising from that one of the 
passions which most deeply stirs man’s heart 
once it springs up therein — usually result 
in an acquittal, to the distress of the rigidly 
virtuous judge, but to the delight of many 
Frenchmen. Moreover, legislation has con- 
siderably relaxed the precautions formerly 
taken to ensure the conviction of the guilty. 
The judge’s charge, for example, which was 
often a veritable speech for the prosecution, 
instead of being, as the law intended, an im- 
partial review of the case, for and against, 
has been abolished, and its pernicious effect 
is no longer felt. The cause of justice has, 
beyond doubt, gained thereby. 

It is difficult to see why three judges should 
be required for passing sentence after the 
jury has given a verdict. The law, by its 
numerous and subtle distinctions, has made 
this duty very simple. I do not believe it 
possible that a good judge can seriously err 
in preforming this task, and it would seem, 
therefore, that the two assessors have been 
given him in order to guard against slips and 
oversights. Criminal procedure is so full of 
pitfalls that perhaps three heads are not too 
many for this purpose. The Court of Cassa- 
tion is always on the lookout, and does not 
always require a good reason for quashing a 
sentence regularly passed and based on solid 
ground. 

The Court of Cassation has only a limited 
staff. There isa chief justice and a public 
prosecutor, who are on an equal footing, three 
presiding judges, forty-five counsellors, and 
six attorneys-general. All of them receive 
higher salaries than the judges of other courts. 
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sacred walls have almost the weight of law, 
despite the fact that they are often contra- 
dictory. _ According to circumstances, the 


They sit in a splendid court, decorated by the | 
best modern painters. When they demand 
it, they have a guard of picked soldiers. They 








PROCUREUR-GENERAL. 
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are dressed in red gowns and ermine mantles. 
All of them try to appear dignified, and the 
majority of them are most serious. The ad- 
vocates who plead before them form a body 
apart from the rest of the bar, and in juris- 
diction the decrees rendered within those 





public opinion of the moment, or the vicissi- 
tudes of politics, decisions contradict each 
other, and the name this court bears invests 
it with the necessary authority to quash its 
own decisions. 

As has been mentioned already, the num- 
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ber of judges in France is very large, even if 
the three thousand justices of the peace and 
a still larger body of deputy-justices are 
omitted. Counting the subaltern employees, 
it forms a veritable army corps that hold the 
country at its discretion. It even numbers, 
in its secondary ranks, officers who can at 
their will imprison people and bring them by 
It is 
possible for an enquiring judge, once put in 


devious ways to ruin and dishonor. 


charge of a case by the public prosecutor, to 
have an innocent person —an entire stranger 
to the affair 
confinement, if he believed — or even wished 





arrested and kept in solitary 


to believe —that the person had been con- 
cerned in it. A personal enemy, or simply 
a suspected man, can be arrested and locked 
up. In some cases, when this occurs, it is 
simply the result of excessive zeal upon the 
part of an official. It is true, however, that 
the examination of an accused person must be 
made in the presence of the counsel for the 
But this supposed 


safeguard, copied from England, is more ap- 


accused — if he has one. 


parent than real, because the counsel is usually 
obliged to sit still and keep his mouth closed. 
There is room for many improvements in the 
judfcial system of France. Complaint is made, 
as it is in other countries, that legal proceed- 
ings are too slow and too costly. It is writ- 
ten in the law of France that justice is done 
without expense to the litigants, but this is 
entirely false. On the contrary, it is very 
expensive. If we search for the reason of 
this, we find that the State makes it a source 
of revenue in various ways — stamps, regis- 





tration fees, ec. There are officials who 
expect to be paid for the honor of their sig- | 
natures. At every step in the formalities, 
civil or criminal, there is a tax to pay. You 
have no right to receive payment from a debtor 
for what he owes you until you have settled, 
for him, the costs in which he has been 
The treasury is obliged to recover 


mulcted. 


by some process the money it pays out for 
judges’ salaries! There are more than three 
thousand senior officers and more than ten 
thousand subalterns, corporals and privates, 
in this army of functionaries who look to. the 
State for their pay. The Court of Cassation 
does not cost less than $285,000 each year. 
The Courts of Appeal cost about $1,500,000 
per annum. ‘The tribunals of first instance 
require $23,000,000 each year. The crimi- 
nal courts require $1,500,000 every year. 
None of these figures includes the mainten- 
ance of court buildings. Making a total, jus- 
tice is administered in France and Algeria 
at a cost of not less than six million dollars 
(twenty-four million francs) per annum. If 
one did not know what a large number of 
judges are paid out of the amount, one might 
suppose that a judge was highly paid. This 
is not the case. When a French judge has 
no private means, he is in anything but a good 
position financially. The salaries of judges 
in France are small. They are certainly not 
paid as they ought to be. But this remark 
is equally applicable to the judges of the 
Supreme Court of the United States. All 
over the world a judge is supposed to be a 
man ‘of unimpeachable integrity, learned, 
even erudite, in the law, conscientious to an 
extreme degree, impartial, endowed with ex- 
ceptional perspicacity, loyal to the truth, in- 
accessible to popular clamor, and beyond the 
reach of political influences. Such a man 
ought not to be subjected to the anxieties of 
making both ends meet, nor left in uncer- 
tainty as to what the future may have in 
store for him and his family. By an Act 


passed in 1814, judges were made irremov- 


| able, and they are therefore sure of holding 


their positions. There was also the dignity 
of the position, as in those days it was not 
easy for any man who coveted a position to 


get elevated tothe bench. Every man chosen 


' did not fulfil the ideal I have tried to sketch, 
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but for a great many years the judicial body 
retained a high character. The upheavals 
that came later on shook the institution, no 
doubt, but the revolutionists were careful 
not to throw it down. In the future French 
judges may, perhaps, be placed so far beyond 
the reach of improper influences that they 
cannot fall. Instead of the poorly paid thou- 
sands the country now has, a few hundred 
would suffice. The idea of having single 
judges in the trial courts, as in the Great 





Republic and in England, is gaining ground. 
It is seen to be a means of eliminating a 
number of mediocrities, of letting in only 
men of great talent, and of making the judge 
strong enough and independent enough to 
soar above the level of the agitated commu- 
nity, and hold the balance evenly between 
small and great, weak and strong, iniquity 
and right. The cause of justice would 
be infinitely better served than it is at 
present. 





WAS A GOOD WITNESS HIMSELF. 


By JONAS JUTTON. 


ANY amusing incidents are products of | 


the court-room, but generally the most 
humorous come from the magistrates’ courts. 
This is often owing to the ignorance of the 


justice, and frequently he innocently does | 
that which brings censure upon his head. | 


This was well illustrated in a West Tennessee 
court, the presiding officer being old Squire 
Makepeace. 

A citizen of the town in which the afore- 
said Squire held the scales of justice brought 
suit against what was then the N. N. and M. 
V. Railroad Company, but which is now the 
Illinois Central, for damages for a fine mare 
that had been killed by one of the company’s 
trains. A young lawyer, who now stands at 
the head of his profession, but who at the 
time of the trial had just been admitted to 
the bar, was counsel for the plaintiff, a Mr. 
Bean. The complainant’s attorney proved 
conclusively that tne mare was killed, and 
also proved by a number of witnesses that 
she was worth one hundred and seventy-five 





dollars; but he never produced any proof to 
show that the animal was killed by the N. N. 
and M. V. Company’strain. The town is at 
a crossing of the above-mentioned road and 
the Mobile and Ohio, and when the com- 
pany’s attorney got up he called the attention 
of the magistrate to the fact that no proof 
had been adduced to show that his company 
was responsible for the death of the mare. 
Then the railroad lawyer nearly had his 
breath taken away by the magistrate who 
rose, and said, animatedly: 

“ Well, by gum, I happen to know myself, 
that yourroad killed the mare, and I award Mr. 
Bean one hundred and seventy-five dollars.” 

The company had offered to compromise 
by paying the owner of the animal one hun- 
dred dollars, which he would have been wise 
to have accepted, for the company carried 
the case through several courts, and though 
Bean got one hundred and seventy-five dol- 
lars for his mare, nearly all of it went to his 
lawyers. 
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LANDMARKS OF CHINESE LAW. 


II. 


By VINCENT VAN MARTER BEEDE. 


HE Shu King, or Book of Historical | accomplish their duties at the proper times, 


Documents, the most ancient of Chinese 
classical books, relates to the period begin- 
ning about B.C. 2357. Kao-Yao was Minis- 
ter of Crime to Shun, and is still celebrated 
as a Solomon among judges. Shun began to 
rule B. C. 2255. The following conversa- 
tion between him and Kao-Yao was written 
in perhaps 1100: 

Kao-Yao said, “ Oh! there are in all nine 
virtues to be discovered in conduct, and 
when we say that a man possesses any virtue, 
that is as much as to say he does such and 
Yu asked, “ What are the 
main virtues?” “ A ffa- 
bility combined with dignity ; mildness com- 
bluntness combined 


such things.” 
Kao-Yao replied, 


bined with firmness ; 
with respectfulness ; aptness for government 
combined with reverent caution ; docility com- 
bined with boldness; _ straightforwardness 
combined with gentleness; an easy negli- 
gence combined with discrimination ; boldness 
combined with sincerity ; and valor combined 
with righteousness. When these qualities 
are displayed, and that continuously, have we 
not the good officer? When there is a daily 
display of three of these virtues, their pos- 
sessor could early and late regulate and 
brighten the clan of which he was made 
chief. When there is a daily severe and 
reverent cultivation of six of them, their 
possessor could brilliantly conduct the af- 
fairs of the State with which he was in- 
vested. When such men are all received 
and advanced, the possessors of those nine 
virtues will be employed in the public service. 
The men of a thousand and men of a hundred 
will be in their offices ; the various ministers 
will emulate one another ; all the officers will 








observant of the five seasons, as the several 
elements predominate in them,—and thus 
their various duties will be fully accom- 
plished. Let not the Son of Heaven set to 
the holders of States the example of indo- 
lence or dissoluteness. Let him be wary and 
fearful, remembering that in one day or two 
days may occur ten thousand springs of 
Let him not have his various offi- 
The work 


things. 
cers cumberers of their places. 
is Heaven’s ; men must act for it!’’? 

“The Punitive Expedition of Yin” is an- 
other “speech” of the great Shu. In the 
reign of Khung Khang, a brother of Thai 
Khang, the fourth of the kings of Shang, 
B.C. 2159-2147, the Marquis Yin exhorted 
his troops as follows : 

« Every year, in the first month of spring, 
the herald, with his wooden-tongued bell, 
goes along the roads, proclaiming, ‘ Ye offi- 
cers able to instruct, be prepared with your 
admonitions. Ye workmen engaged in me- 
chanical affairs, remonstrate on the subjects 
of your employments. If any of you do not 
attend with respect to this requirement, the 
country has regular punishments for you.’ ”’* 

It may be of interest at this point, before 
describing the Chinese court, to quote from 
“the earliest detailed account ” of China in 
the English language, by the Padre Juan 
Gonzalez de Mendoza, translated out of 
Spanish by R. Parke in 1588: 

« All these iustices generally haue a mar- 
uellous morall vertue, and that is, they be 
all very patient in hearing any complaynt, 
although it be declared with choller and 

* Translation of James Legge, in Sacred Books of the 
East. 
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proude speech. It-is the first thing that is 
taught them in their schools ; they are verye 
well nuortered and courteous in their 
speeches although it bee with them that they 
haue condemned by law.” 

Mendoza’s description of Chinese legal 
procedure is most entertaining. 
luyt Society of London has taken the pains 
to reprint this rare book. 

The Ta-li Sz’, or Court of Judicature, con- 
trols all the criminal courts in the Empire, 
and may fairly be called the Supreme Court. 
In trials for murder it unites with the Court 
of Representation and Censorate. Judges 
who are not unanimous must report to the 
Emperor. The Ta-li Sz’ is held in the highest 
honor throughout China. 

Justice is to be had at all hours of the day 
and night, although courts are supposed to 
be open only from sunrise to noon. A drum 
stands ready for suppliants to beat at the 
doors of inferior tribunals and the Court of 
Representation in Peking ; but this means of 
attracting attention is little used. Six tablets 
at the gate of the Governor-General’s palace 
set forth the principal wrongs which a person 
is likely to suffer. 

The magistrate enters court accompanied 
by a retinue of lictors. Men bearing the 
symbolic whip and chains are preceded by 
gong-strikers whose raps are according to 
the rank of their master. A pair of avant- 
couriers shout : “Clear the way!” a servant 
carries the /o, or umbrella of state, and an 
assistant runs by the side of the sedan. The 
secretary and messengers are in ordinary 
chairs or on foot. The highest officers are 
carried by eight, the lowest by two bearers. 


room the magistrate seats himself at a table, 
whereon are the official seals, and cups con- 
taining tallies which he throws down to indi- 
cate the number of blows of punishment. 
The figure of a unicorn appears on the wall 


behind the judge, and an inscription exhorts 


The Hak- | 





Other insignia are lanterns by night, red | 


tablets by day. 
mounted attendants and ride in carts, but 
there the effect is purposely subdued out of 
deference to the Emperor. 

Inside the always plain and dirty court 


In Peking, mandarins have 


mercy. No counsel is allowed to plead, but 
the licensed notary may read the documents 
in court and even explain circumstances. 
The presiding officer may call in assistants if 
he chooses. There isa record of a Governor- 
General who was assisted by sixteen magis- 
trates. No oaths are taken in the court room, 
and hearsay evidence may send a man to the 


headsman. ‘The general policy... is to 
quash cases and repress appeals.” Governor 


Li of Canton wrote in 1834: “If the people 
are impressed with a due dread of punish- 
ment, they will return to respectful habits.” 
Most of the laws of court procedure are dis- 
regarded, and civil and criminal law are con- 
tinually confused. 

Confessions of both accused and witnesses 
are extorted by a regular method. Torture 
is defined by the Chinese as legal and illegal. 
The legal instruments are three grooved 
boards for compressing the ankles, five round 
sticks for compressing the fingers, and the 
bamboo. The kind and rigor of the torture 
depends on the nature of the magistrate. 
There is an instance of two criminals being 
nailed to the same board; one of them tore 
his hands loose, was fastened again, and died 


soon afterward. Beds of iron, red hot spikes 


' and boiling water have all been employed 


against witnesses as well as prisoners. Cut- 
ting the tendon of Achilles, forcing the pris- 
oner to kneel on chains or on pounded glass, 
sand and salt mixed together are not unheard- 
of methods of procuring needful information, 
—for unless there is confession, there can 
be no punishment. One mandarin went so 
far as to shut up a refractory prisoner in a 
coffin for a few moments. Unfortunately the 
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prisoner was dead when the lid was removed. 
It should be borne in mind, however, that 
the shameful 
sometimes practised in Chinese courts of law, 


notwithstanding indignities 
Persia and Turkey are much more culpable 
in this respect. The legal punishments— 
imprisonment and torture are not accounted 
punishments at all!—will be named in the 
outline of the Penal Code. 

All the laws of the Chinese Empire are to 
be found in the remarkably simple and con- 
cise Ja Tsing Len Li,—*“ Statutes and Re- 
scripts of the Great Pure Dynasty.” There 
are dozens of volumes of the compact char- 
acters. This is not a sealed book ; every- 
body who will take the trouble may refer to 
it. 
ing a force equal with that of the statute it- 


To each statute clauses are attached hav- 
self. But no authorized reports of cases and 
decisions, whether of the Supreme Court or 
of the Provincial Courts, are published for 
general use, although record of all such cases 
and decisions is kept in the courts where they 
are decided. Sir George Staunton’s monu- 
mental translated selections from the Laws 
is an encyclopzedic-looking volume which 
appeared at the beginning of the nineteenth 
century. Says the author in his preface: 
“When we turn from the ravings of the 
Zendavesta or the Puranas to the tone of 
sense and business in this Chinese collection, 
it is like passing from darkness to light ; from 
the drivelings of dotage to the exercise of an 
improved understanding ; and redundant and 
minute as these laws are in many particulars, 
we scarcely know an European code that is 
at once so copious and so consistent, or is 
nearly so freed from intricacy, bigotry and 
fiction. . . . The laws are divided into the Zz, 
or fundamental laws, and /az, supplementary 
laws ; the former are permanent ; the latter, 
which are liable to revision every five years, 
are the ‘modifications, extensions, and re- 


x, 99 


strictions of the fundamental laws. 


The main defects of the Penal Code appear 


| to be that the subject has no specific liberty 








or rights. There are many vague and obso- 
lete statutes for the mandarins to puzzle over 
or to construe broadly ; and in the Code, too, 
there is plenty of opportunity for relief for 
people who want to get even with their 
neighbors. It is a bad policy for responsi- 
bility to be laid on the officers of justice. In 
China there is a tendency to cover up crime; 
but it goes on, just the same. When so often 
prisoners are starved to death, the public 
naturally grows more and more callous. 
There is the case of a wretch who was 
allowed to starve in his cangue, or wooden 
collar, while the citizens of Peking looked on. 

Book I. of the Penal Code! states that pres- 
ent punishments are confined to flogging 
with the bamboo, banishment, and death by 
decapitation or strangulation. The ordinary 
instruments of punishment are the flat, pol- 
ished piece of bamboo, the cangue or square 
wooden collar of thirty pounds’ weight, the 
iron chain, seven feet long, of seven pounds’ 
weight, manacles of wood for males only, 
and iron fetters. Great responsibility is laid 
upon the presiding magistrate. People think 
that a judge should be able to read the heart 
of the culprit ; therefore confession is re- 
There is 


practically no more severe torture in China. 


garded as an understood thing. 


There is much lenity in the Code, for the 
constructions put upon it are not always lit- 
eral. Punishments are light during the ex- 
cessive heat of summer. There is full and 
free pardon for prompt surrender and con- 
fession. Of two or more offences, only the 
principal one draws down punishment. Ten 
heinous crimes are excepted from any gen- 
eral act of grace: rebellion, destruction of 
imperial tombs, treachery to the State, par- 
ricide, murder of three persons in one family, 

'There is here given an abridgment from Giles’s 
outline in his Historic China, and Other Sketches. 
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sacrilege, filial impiety, family discord, official 
insubordination, and incest. Children under 
seven and persons over ninety are not pun- 
ishable under any circumstances, except for 
treason and rebellion. In all cases, except 
those of capital crimes, the punishment 
proper of offenders under fifteen or over 
seventy may be redeemed by the payment of 
a fine. Foreigners guilty of crime were 
dealt with according to the Code, until wars 
and treaties brought the extra-territorial prin- 
ciple into force. 

In Book II. there are laws relating to offi- 
cials. The mandarins seldom know much 
about the Code, depending upon their ad- 
visers for the necessary information. Sons 
are not allowed to separate and set up their 
own establishments. There may be only one 
legal wife; and a second wife may not be 
married as long as the first wife is alive ; but 
a man is free to have as many concubines as 
he chooses. It is custom that limits their 
number in most cases. Marriage with an 
actress or musician is prohibited, and priests 
of Tao and Buddha must not marry. Smug- 
gling is punishable by fifty blows and a for- 
feiture of half the value of the goods, part of 
the forfeiture going to the informers. In- 
terest on money lent must not exceed three 
per cent. a month. Property found lying 
about without an owner is to be delivered to 
the District Magistrate within five days; if 
the owner is discovered within thirty days, 
the finder receives half the sum as a reward. 

Ceremonial observances and sumptuary 
laws appear in Book IV. Ancient nature 
worship is discernible beneath the sacrifices 
to Heaven and Earth. The very cook-book 
of Chinese housewives is here made legal, 
the recipes being detailed according to estab- 
lished practice. Ifa cook serves illegal food, 
he must swallow the offending viands and re- 
ceive a hundred lashes. Dress is described 
for all classes. Cremation and water-burial 





are forbidden, although the children of a man 
dying in a distant country may consume their 
father’s corpse with fire. And the cremation 
of priests is tolerated in practice, although it 
is not provided for in the Code. 

Book V. is chiefly concerned with military 
organization and the protection of the 
frontiers. One hundred blows is adminis- 
tered for passing without permission through 
the gates of the imperial enclosure, and death 
by strangulation awaits the man who enters 
the room occupied by the Emperor. Decapi- 
tation and mutilation of the body is in store 
for the soldier who in the face of an enemy 
sets the example of retreat. 

Book VI. is rich in criminal law. It opens 
with the details of a punishment known as 
Ling-Chee, —‘‘the lingering death’’; a slow 
and painful execution for all persons guilty 
of high treason, including the destruction, as 
principal or accessory, of the tombs of the 
emperors of the present dynasty. Giles 
states that no one has seen a malefactor 
sliced to death: but Archdeacon Gray once 
came upon the remains of a body after the 
operation had been performed, and gives 
positive instances. Attempt to steal brings 
on fifty blows, while actual theft is punished 
according to a fixed scale, ranging from sixty 
blows for one ounce of silver to death by 
strangulation for one hundred and twenty 
ounces and upward, At the first conviction 
the criminal is branded on the left arm with 
the character “ Thief”’; at the second, with 
the same character on the right arm; at the 
third offence, or for defacement of the marks, 
with death. There are ad valorem penalties 
for theft of grain and fruit. Stealing from 
relatives is not punished with extraordinary 
harshness. Obtaining money under false 
pretenses is punished according to the same 
scale as ordinary petty larceny, only without 
branding. If the victim is wounded in the 
course of robbery, the criminal is beheaded. 
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All concerned in highway robbery meet with 
the same death. Kidnapping by stratagem 
is punished by one hundred blows and banish- 
ment to a distance of three thousand / (about 
The 
opener of a buried coffin is put to death. 


three hundred and seventy-one miles). 
Actual theft is carefully defined. Money 
and easily portable articles must have been 
removed from the place where found, with 
the exception of jewels, e/c.: mere posses- 
sion of these is equivalent to theft. 
articles must have been placed in a cart, or on 
the back of an animal, horses and cattle taken 
out of the stable. 


Large 


For unsuccessful attempt 
to murder, without wounds, the penalty is 
one hundred blows and three years’ banish- 
ment. A son may kill on the spot the mur- 
derer of his father or mother. Again, a 
husband may kill on the spot his adulterous 
wife or her paramour, — but not at a later 
time. If a physician violates the rules of 
medicine in his practice, and a patient dies 
under the treatment, the physician in ques- 
tion loses his head. There is also decapita- 
tion in store for a slave who designedly 
strikes his master. If a wife strikes her 
husband, she is bambooed a hundred times 
and her husband is compelled to divorce her ; 
but if a husband strikes his wife, there is no 
punishment, unless an open wound results. 
If the wife dies of a beating, her husband is 
strangled. 

Every prosecutor must begin by filing a 
charge at the lowest tribunal of justice within 
the district, under a penalty of fifty blows. 
Filing a false charge is punished somewhat 
more heavily than the accused ‘would have 
been punished. The authors of anonymous 
charges are liable to strangulation, whether 








the charges are true or not. 


A parent, 
grandparent or husband may escape all 


punishment by voluntary surrender. De- 
capitation is the penalty for forging a seal, 
issuing a spurious edition of the Imperial 
Almanac, or passing off as a Government 
official ; strangulation for counterfeiting com- 
mon coin of the realm and committing rape 
(age limit twelve years). Gambling is pun- 
ished by eighty blows and forfeiture of the 
stakes. Still, a few friends at a private 
house may play quietly for food and drink. 
If arson results in the death of any one by 
burning, the penalty is death. There are 
administered forty blows for setting fire to 
one’s own house. The law is disregarded 
which forbids the representation on public 
or private stages of “ emperors, empresses, 
famous princes and ministers and generals 
of former ages, etc., . . . nevertheless it is not 
intended by this law to prohibit the exhibi- 
tion upon the stage of fictitious characters of 
just and upright men, of chaste wives, and 
pious and obedient children, all of which may 
tend to dispose the minds of the spectators to 
virtue.” There are elaborate laws pertain- 
ing to the arrest, trial and execution of pris- 
oners. Constables are punished for failing 
to recover stolen property or to produce 
Women are not to go to prison 
except in capital cases, or for adultery. And 
lictors are not to inflict blows with great 


thieves. 


noise and little pain ! 

Book VII. relates entirely to public works. 
There are regulations for the preservation of 
public buildings, high roads and bridges, and 
for the prevention of floods by the mainte- 
nance of durable embankments along the 
shores of rivers. 
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WOMEN UNDER EARLY CHRISTIAN LAW. 


By R. VasHon RocGers. 


“N/E wives, be in subjection to your own 

husbands,” ordered Peter. ‘“ Let the 
women learn in silence with all subjection,” 
commanded Paul. 

Is the opinion so long and so widely held 
that woman owes her present high position 
to Christianity a correct one? Or should it 
be relegated to the region of myths like the 
stories of William Tell, the Wandering Jew, 
the Bluebeardness of Henry the Eighth, the 
virtues of Elizabeth? Principal Donaldson, 
of Aberdeen, declares that he used to hold 
that opinion, but that he had been unable to 
see that in the first three centuries of this era 
Christianity had any favorable effect on the 
position of women, and that on the contrary 
he found that it tended to lower their charac- 
ter and contract the range of their activity. 

Until the State professed the new faith the 
laws and rules of conduct that governed and 
controlled the Christians were promulgated 
by the Apostles and the early bishops and 
fathers of the Church, and their decisions and 


their dicta were (we doubt not) as much | 


revered and obeyed by their followers as were 
the rulings of the Rabbis by the adherents 
of the elder Church, or in later times the 
decrees of Mr. Joseph Smith or Brigham 
Young by the Latter Day Saints. 

At the first stage, without doubt, women 
took a prominent part inthe Christian Church, 
but in a short time they only appeared in 
three capacities, deaconesses, widows and 
martyrs. The widows looked after the sick, 
the needy, the destitute: they had no spirit- 


ual duties to perform: they were not permit-. 


ted to teach, any more than they were 
among the Jews, or the Hindoos, or among 
the Mahometans. A widow was “to sit at 





speaking to God continually in songs and 
hymns.” 

Nor had the deaconess any spiritual func- 
tion: nor could she teach. Tertullian disap- 
proved of women baptising: but the Canon 
Law allowed it when no one else was available 
to perform the ordinance. 

No doubt Paul settles the question as to 
women teaching: his opinion of the sex is a 
stern one and the rules he lays down are 
very restrictive. The Ebionites explain his 
attitude towards women: he was, they say, 
not a Jew but a Greek, who went up to Jeru- 
salem and there fell in love with the daughter 
of the High Priest; to gain her hand he 
became a proselyte; he proposed ; was re- 
fused ; and, enraged, sought to destroy the 
faith which she held dear, and wrote against 
circumcision, the Sabbath and the Law. 

Paul’s sayings we all know. Some of the 
Christian writers surpassed him in the strength 


| of their remarks. 





home, sing, pray, read, watch, and fast; | 


Tertullian (150-230) says to them: “ Do 
you know that each one of you is an Eve? 
The sentence of God on this sex of yours 
lives in this age: the guilt must of necessity 
live too. You are the devils’ gateway; you 
are the unsealer of that forbidden tree; you 
are the first deserter of the divine law; you 
are she who persuaded him whom the devil 


| was not valiant enough to attack. You de- 


stroyed so easily God’s image, man. On 
account of your desert, that is death, even the 
son of God had to die.” 

Gentle Clement of Alexandria (150-230) 
says: “Nothing disgraceful is proper for 
man, who is endowed with reason ; much less 
for woman, to whom it brings shame even to 
reflect of what nature she is.” 

Gregory Thaumaturgus (210-270) asserts: 
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“ Moreover among all women I sought for 
chastity proper to them, and I found it in none. 
And verily a person may find one man chaste 
among a thousand, but a woman never.” 
The Testament of the Twelve Patriarchs 
makes a similar statement and adds: “ By 
means of their adornment they deceive first 
the minds of men, and they instill poison by 
the glance of their eye, and then they take 
them captive by their doings,” and therefore 
“men should guard their senses against every 
woman.” “The angel of God shewed me 
that forever do women bear rule over king 
and beggar alike: and from the king they 
take away his glory, and from the valiant man 
his strength, and from the beggar even that 
little which is the stay of his poverty.” 
Chrysostom (347-407) pronounced woman 
to be “a necessary evil, a natural temptation, 
a desirable calamity, a domestic peril, a deadly 
fascinator, and a painted ill.” However, in 
another passage of singular beauty he com- 
pares the duties of a woman and her husband, 
making the former in some respects the more 


dignified. And in a third place he says that 
it isa shame for a man to beat his female | 


slave, much more his wife. 

Professor Donaldson says that “The early 
Christians considered man a human being 
made for the highest and noblest purposes : 
woman, a female made to serve only one. 
She was on the earth to inflame the heart of 
man with every evil passion. She was a fire- 
ship continually striving to get alongside the 
male man-of-war to blow him up into pieces.” 

Saint Paul ordered that women should 
adorn themselves in modest apparel, not with 
braided hair, or gold or pearls, or costly array. 
Saint Peter, too, forbade plaiting the hair and 
wearing gold ornaments. 

Commodian says: “It is not right to God 
that a faithful Christian woman should be 


adorned.” 
dresses and varieties of head-dresses, and 


elaborate braidings and infinite modes of 

dressing the hair, and costly mirrors in which 

they arrange their costumes, are characteristic - 
of women who have lost all shame.” 

Cyprian, speaking to virgins about their 
hair, asks ; “ Are sincerity and truth preserved 
when what is sincere is polluted by adulter- 
ous colors, and what is true is changed into 
a lie by the deceitful dyes of medicaments? 
Your Lord says ‘Thou canst not make one 
hair black or white,’ and you, in order to 
overcome the word of the Lord, will be more 
mighty than He, and stain your hair with a 
daring endeavor and with profane contempt ; 
with evil presage of the future, make a begin- 
ning to yourself already of flame-colored hair.” 
As to tinting the eyes: “ You cannot see 
God, since your eyes are not those which 
God made, but those which the devil has 
spoiled. You have followed him, you have 
imitated the red and painted eyes of the ser- 
pent.” 

Centuries after, William Penn in the same 
spirit bursts forth: “ Did Eve, Susannah, 
Elizabeth and the Virgin Mary use to curl, 
powder, patch, paint, wear false locks of 
strange colors?” 

The teachings of the most enlightened of 
the Fathers was that there was no natural 
inferiority in the woman to the man. Theo- 
doret insists emphatically on their exact 
equality, and says that God made woman 
from man in order that the tendencies and 
actions of both might be harmonious. 

Among some of the heretical sects women 
were far more honored than among the or- 
thodox. Among the Quintiliani, for in- 
stance, frequently virgins, clad in white and 
bearing torches, addressed the people in their 
churches. Women, also, were made dea- 
cons, elders and bishops. They gave spe- 





Clement of Alexandria: “ Head- | 


cial thanks to Eve because she first ate of 
| the tree of knowledge. These people were 
| sometimes called Bread-and-Cheeseites, be- 
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cause they celebrated their mysteries with 
bread and cheese. 
Women being what the Fathers said, it 


were “ well for a man not to touch a woman.” | 
Saint Paul held celibacy to be better than | 


marriage, yet in compassion for the weakness 
of human nature he allowed the latter. But 
the Fathers pushed the matter further. Ori- 
gen thought marriage profane and impure: 
Tertullian said that celibacy must be chosen, 


even if mankind should perish; in Saint | 
Augustine’s heaven the unmarried shine like | 
beaming stars, the wedded as bedimmed | 


ones. If Adam had been obedient (these 
good men thought), he would have lived a 
virgin forever and paradise might have been 
peopled with a race of innocent and immor- 
tal beings by some “ budding” process, akin 
to that known in the vegetable world. As 


the old patriarch was, according to the Jews, | 
one thousand cubits high, there was ample | 


material to start with. But we wander. 
Many of the early sects as well strongly 


condemned matrimony, forbidding men to | 


beget children, saying that woman was the 


work of the devil and therefore they that | 


married fulfilled the works of the devil, and | 
| falsehood. To take a second wife is, accord- 


that no one that lived in wedlock could hope 
Others held that marriage was 
a thing belonging only to the Old Testa- 
ment and that it was abrogated by the com- 
ing of Christ. But the council of Gangra 
came to the rescue of this holy estate and 
thundered ; “ If any one condemns marriage, 
or blames or abhors a woman, who is other- 
wise faithful and pious, for sleeping with her 
husband as if on that account she could not 
enter into the kingdom of God; let him be 
anathema. If any woman forsake her hus- 
band minding to turn recluse out of an ab- 
horrence of matrimony ; let her be anathema.” 
The Apostolical canons speak to the same 
effect. 

If the Church preferred celibacy we can 


to see God. 


readily imagine what was thought of a sec- 
ond marriage; even though Paul allowed 
and advised it for certain young widows. 
The Apostolical Constitutions permitted 
second marriages, reproved third marriages 
and forbade fourth marriages. Origen said 
that second, third and fourth marriages 
exclude from the kingdom of heaven,— by 
that he meant the Church. He allowed that 
the thrice married are in a state of salvation, 
but —he added —they will not receive a 
crown at their Master’s hands. Justin 
Martyr says: “All who by human laws are 
thrice married are in the eye of our Master 
sinners.” Tettullian remarked: “We ac- 
knowledge one marriage, as we do one God.” 
Athenagoras wrote: “ A second marriage is 
only a species of adultery. For he who de- 
prives himself of his first wife, even though 
she be dead, is a cloaked adulterer.” 
Minucius Felix said: “We abide by the 
bond of a single marriage. Let him who 
marries again do penance for a year. One 
marrying according to the law is righteous, 
but second marriage after the promise made 
at the first is discreditable ; not on account 
of the marriage itself, but because of the 


ing to Apostolic precept, allowed, but in the 
nature of things it is fornication. But since 
it is done by God’s permission and allowance, 
it is honest fornication.”’ (Reichel, Complete 
Manual of Canon Law, vol. I, p. 342, n. 71.) 
However, the general sentiment of the early 
Church was in favor of the legality, but 
against the propriety, of second marriages. 
Theodore of Canterbury orders that on a 
first marriage the couple should refrain from 
church for thirty days (is this the origin of 
the honeymoon ?) and then do penance for 
forty days before communicating ; but on a 
second marriage they had to do penance for 
a year, on Wednesdays and Fridays, and ab- 


stain from meat for three Lents. In some 
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places presbyters were forbidden to take part 
in the festivities at second marriages. 

Leo the Wise, Emperor of the East, was 
allowed to marry thrice without remon- 
strance, but when he married a fourth time 


he was suspended from communion. 

The early Emperors in their legislation 
discouraged second marriages ; they legalized 
the condition (so often used in this enlight- 
ened age, and so obnoxious to every sensi- 
tive practitioner) that a widow’s right to her 
husband’s property should cease on her re- 
The Leonine Constitutions at the 
end of the ninth century made a third mar- 
riage punishable. Second marriages, by the 
Canon Law, are forbidden to be blessed by 
the Church and are a disqualification for or- 
ders. Third and fourth marriages in the 
East are treated as manifest incontinence; 
and in the Greek church, even at the present 
day, a fourth marriage is forbidden. 

Now a word or two anent marriages in the 


marriage. 


early church. Christians were not allowed 
to unite themselves with infidels, or Jews, or 
heathen, or any of a different religion. Saint 
Paul so said. (I Cor. vi, 15: II Cor. vi, 
14). Cyprian, Tertullian, Jerome, Augustine 
and a host of others of the Fathers agree 
thereto; and the councils of Laodicea, Car- 
thage, Agde, Chalcedon, Arles and Eliberis 
passed canons to the same effect. Constan- 
tius made it a capital crime for a Jew to 
marry a Christian, but laid no penalty upon 
the Christian marrying the Jew. The edict 
of Valentinian and Theodosius (which now 
stands in the Justinian code) said if any Jew 
presumed to marry a Christian woman or a 
Christian took to wife a Jewess, the offence 
was punishable as adultery, that is, by death. 

The Church had to be notified of the in- 
tention to marry, and persons nearly allied 
by consanguinity or affinity were forbidden 
by canon to unite. By the law of the 
Church and of the early Christian emperors, 








the marriage of children under age, without 
the consent of their parents or guardians, 
was considered unlawful and the offspring 
illegitimate ; in like manner slaves had to get 
the consent of their masters. Persons of 
high rank might not debase themselves by 
marrying slaves; the civil law required parties 
to be “pares genere et moribus,” of equal 
rank and condition. Constantine passed a 
law forbidding senators, governors of provin- 
ces, or city magistrates to marry slaves, or 
freedwomen, or actresses, or the daughters 
of actresses, or of innkeepers, under pain of 
infamy and outlawry, and of having their 
children illegitimate and incapable of inherit- 
ing their father’s property. Under another 
of Constantine’s laws a poor slave who mar- 
ried the common councilman of a city was 
condemned to the mines, and the indiscreet 
man was banished for life and had his goods 
confiscated. To prevent undue coercion, the 
judge of a province, during the period of ad- 
ministration, could not betroth a woman of 
his province, nor could his son, grandson, 
kinsman, councilor, or domestic. Nor could 
a man marry his ward during her minority, 
nor could his son. Justinian forbade a man 
wedding his god-daughter; the council of 
Trullo went a step further and punished him 
if he married his god-daughter’s mother ; the 
Canon law pushed this further still. 

Some of the laws in the Justinian code 
allowed marriage after lawful divorce ; but 
(according to Bingham) until the council of 
Trent the Church was divided on this sub- 
ject ; nor were the early Fathers of one mind 
as to whether an adulterer could marry a 
woman, after her husband’s death, with whom 
he had committed adultery in the said hus- 
band’s lifetime. The council of Laodicea 
prohibited all marriages in Lent; that of 
Lerida (an. 524) added Advent to the for- 
bidden season ; while Henry II. made an or- 
der (an. 1322) prohibiting weddings from 
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Advent to the Octave of Epiphany, and 
between Septuagesima and the Octave of 
Easter, and within fourteen days of the fes- 
tival of Saint John Baptist, upon fast days 
and the vigils of solemn festivals. 

Women in the primitive Christian times 
had an advantage over their sisters of to-day 
in that they had two sets of ceremonies for 
each marriage, the espousal or betrothing, 
and the actual wedding. At the espousal 
the mutual consent of the parties was given ; 
this was confirmed with gifts —the earnest 
of marrying — called arrae et arrabones, and 
by a ring, a kiss, and the execution of an 
instrument before witnesses stating the 
dowry. 

The old Roman law “ Lex Papia et Julia,” 
confirmed by Diocletian and Justinian, shows 
that while children could not marry without 
the consent of their parents, yet they could 
not be compelled to -wed contrary to their 
own inclinations. <A virgin betrothed under 
ten might refuse to complete the marriage, 
without any forfeiture being incurred ; if she 
was betrothed between ten and twelve and 
afterwards refused to marry, her parents 
might be amerced but she was free, as she was 
under age at the betrothal ; if she was above 
twelve when espoused and had then approved 
of the contract, she was fined if she refused 
to complete the agreement. Espousal gifts 
generally were only given by the man, but 
a law of Constantine shows that the woman 
sometimes gave them, for it provides that if 
either party died before marriage the gifts 
should return to her or her heirs. To pre- 
vent accidents caused by death, or by the 
falseness or perfidiousness of either party, 
the law required that these donations be tes- 
tified by public acts and entered of record, 
unless they were very small. 


The man also gave his intended a ring as | 


a further token of the contract, in this fol- 
lowing the practice of the old pagan Romans 








and of the Jews; the man had also to give 
the woman a kiss (according to the laws of 
Constantine) and the right hands of the 
couple were joined. A statement of the 
dowry to which the bride was to be entitled 
on her husband’s death was then set down in 
writing. All this was done before at least 
ten witnesses, so that there might be nothing 
clandestine about it. 

After the epousals neither party could 
marry any other person without incurring 
severe penalties — which both the civil and 
ecclesiastical law inflicted — unless the time 
of marriage was improperly postponed for 
more than two years. The council of Trullo 
held it to be downright adultery for a man to 
wed the betrothed of another, during the life 
of that other. 

The ceremony of epousals was not neces- 
sary in every case; Theodosius, in his code, 
declares that without it the marriage would 
be good and the children legitimate, if the 
union was between persons of equal rank, 
without legal impediment, with the consent 
of the parties, and the approbation and tes- 
timony of friends. Justinian, in one of his 
novels, ordered the greater dignitaries, the 
senators and men of high rank not to marry 
without settling the dowry and ante-nuptial 
donations, and complying with the other 
ceremonies ; the better sort of military men, 
tradesmen and men of honorable professions, 
had only to arrange as to the dowry and to 
marry publicly, and have their unions re- 
corded; while as to husbandmen, common 
soldiers, and those of the baser sort, their 
marriages were legitimate if performed be- 
fore witnesses, without any instrument in 
writing. “ Yea, if such a one took a woman 
for his wife upon oath, touching the Holy 
Gospels, whether in the church or out of the 
church, the marriage was valid,” if the woman 
could prove it; and after the man’s death 


| she could claim one-fourth of his substance 
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even though she had no writing of dowry to 
show for it. 

As to the marriage ceremony itself. The 
best authorities hold that for the first three 
hundred years the solemnities of marriage 
were usually performed by the ministers of 
the Church; if one party happened to bea 
Jew, a heretic or a heathen, it is probable 
that the church had nothing to do with the 
union ; of course as the State allowed these 
latter marriages to be celebrated in other 
ways the Church could not declare them null 
and void, but could only discipline the of- 


fenders thus contracting. From the fourth 


to the eighth century the primitive way of | 
| agreed that Christ allowed no just cause of 


marrying among Christians was much dis- 
honored and neglected ; then came a refor- 
mation and a return to the early usage; 
Charlemagne, in the West, in 780 enacted, 
that no marriage should be celebrated with- 
out the Church’s blessing, with sacerdotal 
prayers and oblations, and whatever unions 
were performed otherwise should not be ac- 
counted true marriages, but adultery, con- 
cubinage, or fornication. A little later Leo 
the Wise revived the same ancient practice 
in the East. 

At the service the bride was veiled, the 
hands of the parties were joined together, 
probably a kiss was given, the woman’s hair 
was untied and her tresses allowed to fall, 
and after the benediction was over and the 
new couple were ready to depart it was usual 
to adorn them both with crowns or garlands 
and then the 
wife was led by her husband to her new 
The civil law in some cases required 


—the symbols of victory 





home. 
this last act, for by a decree of Valens a 
soldier’s wife was freed from the poll-tax, if 
she could prove that she had been thus taken 
home. Wedding festivities were allowed, but 
only in moderation. The council of Laodicea 
said: “Christians ought not at marriage to 


indulge in balls and wanton dances, but dine 





| 
and sup gravely as become such professors.” 


Chrysostom draws the attention of his hearers 
to Isaac’s marriage with Rebecca, at which 
he says, there was no Satanical pomp; no 
no devilish 


| cymbals, piping and dancing ; 
| feasting ; no scurrilous buffoonery or filthy 
discourse, but all was gravity, wisdom and 
Let husbands and wives now imi- 
(Bingham’s Axzigutties, Book 


modesty. 
| tate these. 


On the question of divorce the ancients 
were no more agreed than are the moderns. 
The writers of the Church were. divided 


XXII, Ch. I-IV.) 
| 
| 





among themselves, and the laws of the State 
differed from them all. Most of the Fathers 
divorce, save fornication; but as to what 
fornication is they differed. Clement of 
Alexandria, Tertullian, Chrysostom, Lactan- 
| tius, Ambrose and Jerome interpreted forni- 
cation, or adultery, in the plain and literal 
sense ; one venerable sage cried out : “ What 
God hath joined together, let no man put 
asunder. Hear this, ye hucksters, who 
change your wives as you do your clothes ; 


easily as ye do shops at fairs; who marry 
the portion and the goods, and make wives a 

| mere gain and merchandise ; who for any 
little offence presently write a bill of divorce ; 
who leave many widows alive at once: know 
of a surety, that marriage cannot be dissolved 
by any other cause but death only, or adul- 
tery.” 

But Saint Augustine, Hermas and Origen 
considered that our Saviour meant not only 
carnal fornication, but spiritual fornication 
as well, that is idolatry and apostasy, and all 

Saint Augustine ar- 


| 
| who build new bride-chambers as often and 


crimes of a like nature. 
gues that “if infidelity be fornication, idola- 
try be infidelity, and covetousness be idolatry, 
there is no doubt but that covetousness is 
also fornication,” and he therefore concludes 
| that for “all lusts which make the soul, by 
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the ill use of the body, go astray from the | 
law of God and perniciously and abominably | 


corrupt it,a man may without crime put away 
his wife, and a wife her husband, because the 
Lord excepted the cause of fornication.” 

When Constantine came to the throne the 
laws of the State allowed divorce for other 
causes besides adultery : a man could divorce 
his wife, if she was an adulteress,a sorceress 
or a bawd; and a woman could put away her 
husband if he was a murderer, a sorcerer or 
a robber of graves, but not for being a 
drunkard, a gamester, or a fornicator. Thus 
early do we see the sinning husband treated 
more leniently than the unfaithful wife. 

The spirit of license and liberty had now 
mounted into high places; the Emperor 
Honorius by one of his laws allowed a man 
for great crimes to put away his wife and 
recover both his espousal gift and dowry and 
marry again as soon as he pleased, and for 
lesser faults he might put her away did he 
choose to lose the dowry, and abstain from 
matrimony for two years. Theodosius ob- 
jected to the heavy penalties that had been 
laid upon husbands and wives dissolving 
marriage ; and in 449 passed a law enacting 
that, “If any woman found her husband to 
be an adulterer, or a murderer, or a sorcerer, 
or attempting anything against the govern- 
ment, or guilty of perjury; or could prove 
him to be a robber of graves, or of churches, 
or upon the highway, or a receiver, or en- 
courager of robbers, or guilty of plagiary 


[not the literary kind] or man-stealing; or 


that he associated openly, in her sight, with 
lewd women; or that he insidiously madé 
attempts against her life, by poison or sword 
or any other way; or that he beat her with 
stripes contrary to the dignity of free-born 
women : in all such cases she had liberty to 
right herself by a bill of divorce and make 
her separation good against him at law.” In 
like manner, “if the husband could prove 





his wife to be an adulteress, or a sorceress, 
or a murderer, or a plagiary, or a robber of 
graves or of churches, or a harborer of rob- 
bers; or that she feasted with strangers 
against his knowledge or his will; or that 
she lodged out all night, without any just or 
probable cause, against his consent ; or that 
she frequented the games of the circus, or 
the theatre, or the place where the gladiators 
or fencers are used to fight, against his pro- 
hibition ; or that she attempted his life in 
any way; or was partaker with any one that 
conspired against the government, or guilty 
of any false witness or perjury, or laid bold 
hands upon her husband”’: in all these cases 
the man had equal liberty to give his wife a 
bill of divorce, and make his action good 
against her at law. If the woman divorced 
herself for any other than any of the afore- 
said reasons she forfeited her dowry and her 
espousal gifts, and had to remain five years 
unmarried; if she did not wait she was 
reputed infamous and her marriage reckoned 
as nothing. If the wife rightly proved her 
case, she kept the dowry and gifts and could 
marry again within a year. So, if the man 
proved his case, he kept the dowry and gifts 
and could marry again so soon as he pleased. 

Valentinian III. abolished divorce by mere 
mutual consent, which (notwithstanding 
Constantine forbidding it) had again come 
into vogue. But Anastasius, in 497, turned 
round again and allowed it and permitted the 
woman to marry after waiting one year. The 
far-famed Justinian in 528 re-enacted the 
Theodosian laws, and added another valid 
cause of divorce, namely, imbecility in the 
man : afterwards he allowed men to divorce 
their wives, if they practised abortion, or 
went to the common baths with other men, 
or endeavored while married to be married 
to another man. Although he abolished 
some ancient laws which allowed divorce for 
light and trivial causes, he yet kept the door 
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wide open, even admitting divorce if either 
spouse wished to enter the monastic life, or 
the other was detained long in captivity. 
But guantum sufficit. Laudator temporis acti 
may hold his peace. (Bingham’s Axtiguz- 
ties, Book XXII, ch. V.) 

In the early days such care was taken of 
the widows, and so liberal were the offerings 
for their support, that some made a profitable 
trade out of their widowhood. A regular 
list of them was kept. To be on the roll of 
widows one had to conform to the require- 
ments of Saint Paul. (I Tim. v. 9, 10.) 

Ambrose, Jerome, Tertullian, St. Augus- 
tine, either condemned second marriages, or 
strongly advised against them: so large num- 
bers of widows, both young and old, took 
vows of continency. Some appear to have 
done so only from a desire to gain greater 
freedom and have a decent cloak for lasciv- 
iousness. 
check this ecclesiastical tendency, though at 


The civil law was compelled to 


first it had favored it. 

Majorian enacted, after reciting the abuse 
of the vows of widowhood, that childless 
widows under forty years of age must marry 
again or forfeit half their property to the 
public chest. The Church, in opposition, 
decreed that any man who married a widow 
was ineligible for admission to holy orders ; 
or if already in orders, to promotion : and the 
widow of a clerk who married again was 
liable to perpetual seclusion in a convent. 

For several centuries widows who took 
the vows were aliowed to live in their own 
This 
and in the eighth century Peppin and the 
Gallican clergy put to the Pope the straight 


houses. gave rise to dissatisfaction 


question : “ Can widows who live in their own 
houses save their souls?” His Holiness 
shirked the question. In the next century 


the Gallican Church insisted upon widows 


living in monasteries: although the then 
Pope objected, but eventually the Gallican 





idea prevailed, and the taking the vows of 
widowhood implied entrance into a monas- 
tery, and thus the order of widows was 
merged into that of nuns. 

A widow who, after making a Solemn vow 
of continence, broke her vow was visited 
with severe ecclesiastical censure, sometimes 
with excommunication for a shorter or longer 
period. In the Eastern Church a deaconess 
who married was punished with death and 
confiscation. (Smith and Cheetham Die. Ch. 
Antiquities.) 

«Salute one another with a holy kiss.” 
The early Christians in their public meetings 
carried the Apostolic decree into effect and 
greeted each other with a kiss. Soon it was 
found that in too many cases this was only 
“the food by which the flame of passion was 
fed”; and it became necessary to be care- 
ful in its use. Athenagoras quotes a saying 
which he attributes to our Lord: “ Whoever 
kisses a second time, because he has found 
pleasure in it, commits a sin.” Clement of 
Alexandria says: “ Love is not tested by a 
kiss but by kindly feeling. But there are 
those who do nothing but make the churches 
resound .with kisses. For this very thing, 
the shameless use of the kiss, which ought 
to be mystic, occasions foul suspicion and 
evil reports.” 

Many of the early councils regulated the 
“kiss”? by canon. “ The men shall kiss one 
another, and the women shall kiss other 
women, nor shall men give the kiss to them” 
Among the Dunkers, in 
Pennsylvania, at the present day the sacred 
kiss is started by the bishop and passed 
down the rows of solemn-looking men ; when 


became the law. 


they have all exchanged this symbol of love 
a married man kisses his wife and the sweet 
mystic sign flashes from woman to woman. 
In the Oriental church the kiss of peace is 
still given to the newly baptized and in the 
celebration of the Eucharist. 
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At the espousals of primitive Christians, as 
we have said, the contract to marry was 


solemnly ratified by a kiss bestowed by the | 


man on his future wife. Tertullian says 
this was an old heathen custom; being a 
good and innocent one it was adopted by 
Christians. So much stress was laid upon it 
as the ratification of espousals that Constan- 
tine made the inheritance of half the es- 
pousal gifts (if one party died before the 
consummation of the marriage) to depend 
upon whether or not the kiss had been 
given ; if there was no kiss the presents re- 
turned to the donor or his heirs. (Cod. 
Theodos. B. Ill, Tit. 5, De Sponsalibus : 
Cod. Justin. Libr.V. De Don. Ante Nupt. 16.) 

Many of the early councils passed canons 
regulating the age at which the veil could be 
taken, some fixed it at twenty-five, others at 
forty: Gregory the Great said women should 
not be veiled before sixty, although the pro- 
fession might be made sooner. Young women 
were forbidden to become nuns without the 
consent of their parents or guardians. 

It was not until the Benedictine rule had 
been established in Europe that the vow of 
virginity was regarded as absolutely irrevo- 
cable. At first a distinction was recognized 
between lawful matrimony and incontinency : 
but in course of time the same stigma of in- 
famy was branded on a nun marrying as on 
one guilty of gross immorality: and the 
marriage of one already a bride of Christ was 
considered adultery. Basil ordered a penance 
of one or two years before restoration to the 
communion: the council of Valence, in the 
fourth century sentenced nuns marrying toa 
long but not perpetual excommunication. 
The Theodosian Code allowed them to return 
to the world at any time before reaching the 
age of forty, especially if they had been com- 
pelled by their parents to take the veil. Pope 
Innocent I, in the fifth century, forbade a nun 


after marrying or being seduced tobe restored | 








| to communion, unless the partner of her guilt 


had retired into the cloister. Stronger and 
stronger grew the objection to nuns marrying. 
The council of Macon excummunicated both 
parties forever. The third council of Paris 
pronounced anathema against any one pre- 
suming to tempt a nun to marry: Gregory 
the Great ordered nuns who otherwise broke 
their vow of chastity to be transferred to a 
stricter monastery for penance. 

In the sixth century by the rule of the 
Bishop of Arles nuns were never to go out of 
the convent ; were to have nothing of their 
own ; were to be allowed the luxury of a bath 
only in the case of sickness. Ifa slave was 
brought bya nun into the convent she became 
free. According to the rule ascribed to Co- 
lumba of Iona, continual silence, frequent 
confessions, a very spare diet and very hard 
labor were prescribed for nuns. 

Charlemagne prohibited abbesses laying 
hands on any one, or pronouncing a blessing : 
his successor forbade them walking alone. 
In the seventh century they took part in 
synods. In feudal times they performed their 
service to the king by proxy. 

The council of Gangra condemned the prac- 
tice of nuns dressing like monks and shaving 
their heads. The council of Ancyra forbade 
consecreted virgins associating with men, 
even if sisters. By the rule of Czsarius no 
man save a bishop, the officiating clergy, and 
the steward were allowed to enter within the 
walls of a nunnery. A nun could not see a 
monk save in the presence of the abbess. 
(Smith and Cheetham, Dic. Ch. Antiquities.) 

A council at Auxerre, in 579, forbade a 
woman receiving the Eucharist in her naked 
hand, requiring her to put on a white linen 
glove before touching it. 

Speaking of women in the fourth century, 
Hilary, the Deacon, remarked: ‘Von docere 
enim potest, non testes esse, neque fidem dtcere, 
neque judicare.” 
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A QUESTION OF JURISDICTION. 


By Henry Burns GEER. 


HAT bad blood existed between Sim 

Skipwith and Lawson Dykes of the 
sixth judicial district, was well known to the 
men of the community. That it would some 
day result in serious trouble, was anticipated. 
It was not the outgrowth of a love affair. 
On the contrary, it was a matter of business, 
in which an old worn-out rail fence figured. 
The dividing line between their respective 
homesteads was the basis of the trouble, and 
the old fence covered, or was supposed to 
cover, the limit of the two properties. 

But the fence had been blown down in 
sections, and reset so many times, that the 
true line had in a manner been lost, and both 
parties claimed a spring that gushed from a 


hillside right by the side of the fence. The 
spring, in fact, was the vital point. There, 


too, —very unfortunately,—the fence had 
blown down once, and Skipwith, in resetting 
it, had taken in the spring on his land, al- 
though, previously, it had been on Dykes’ 
side of the fence. The latter promptly reset 
the fence, re-enclosing the water source on 
his side. 

When the men met at the usual Saturday 
gathering on the public square in town, a few 
days later, they had a violent quarrel about 
the matter; but friends interfered, and no 
blood was spilled, as was at one time ex- 
pected. 

Two days later, however, Dykes’ lifeless 
body, with a charge of buckshot in the 
breast, was found on the highway that di- 
vided the fifth from the sixth judicial district. 
Knowledge of the bad blood between the two 
men, and the quarrel, together with other 
damaging circumstantial evidence, led to the 
arrest of Skipwith, charged with the assassi- 


nation of Dykes. 


Then the question of jurisdiction arose, and 
for several months it threatened to defeat the 
ends of justice. It was the old question of 
division, even after death of one of the origi- 
nal contestants. 
had been found in the road that divided the 
two civil districts, yet the general belief was 
that the murder had been committed in the 
woods, either on one side or the other ; but, 


For, while the dead body 


a heavy shower having fallen before the re- 
mains were discovered, it seemed impossible 
to determine with any degree of accuracy on 
which side of the highway, and, therefore, in 
which district, the deed had been committed. 

The officers of the sixth district had ar- 
rested Skipwith, and were holding him for 
trial; but his friends had made such a strong 
point against their right of jurisdiction, that 
the trial had been postponed from term to 
term, until several months had elapsed, and 
there was much apprehension among the 
friends of Dykes, that Skipwith might escape 
punishment entirely, notwithstanding the fact 
that it was pretty generally conceded that he 
was guilty of the awful crime. 

Finally, however, an unexpected witness 
—a dumb creature — gave evidence to the 
authorities that settled the question of juris- 
diction and resulted in the trial and convic- 
tion of Sim Skipwith. 

Perry Nelson, a neighbor of the murdered 
man’s family, had occasion to borrow a horse 
of his widow to ride to town ; and it so hap- 
pened that she loaned him “Selim,” the 
favorite saddle-horse and pet animal of her 
deceased husband. It was the first time 
that “ Selim”’ had been off of the premises 
since the tragedy, on which occasion he had 
borne his beloved master to his death. 

Nelson, ex route to town, passed along the 
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highway on which poor Dykes had been 
killed. This, of itself, would ordinarily have 
been of nomoment. But subsequent events 
proved it of the greatest importance in shap- 
ing the ends of justice. 

Several other neighbors, also mounted, ac- 
companied Nelson. The journey was of the 
ordinary only, until they reached the point 
in the highway where the remains of Dykes 
had been found; and then, to the surprise 
of all, the horse, “ Selim,” on which Mr. 
Nelson was mounted, became excited and 
fractious. His flesh quivered and his nostrils 
dilated. He seemed bent on taking to the 
woods at that point, and finally became un- 
manageable : 

“ Give him free rein, Perry!” shouted an 
elderly man of the party. 

The suggestion was accepted, and when 
the bit relaxed, the excited but intelligent 
animal sprang into the brush, and galloped 





swiftly to a large tree, where he pawed the 
earth, and nickered piteously. Then he 
circled about, with his head low down, as if 
trying to follow a scent; only to return to 
the tree, to paw the earth more, and tremble 
violently. 

“Gentlemen,” said Esquire Peterson, “the 
murder of Lawson Dykes was committed 
here at the base of this tree, and the only 
witness — his faithful horse — is trying to 
tell us so.” 

“T believe it,” said Nelson firmly, a view 
that the remainder of the party concurred in. 

« And this tree,” continued Esquire Peter- 
son, “is in the sixth district !”’ 

When the court convened a few days 
later, “ Selim’s evidence,” as they termed it, 
was sworn to by the whole party that wit- 
nessed the manifestations, and the question 
of jurisdiction was settled; resulting in the 
conviction of Sim Skipwith. 


LEGAL DITTIES. 


ING a song of whiskey, 
A body full of rye, 
Four and twenty jail-birds 
Locked high and dry. 
When the jail was opened 
The judge began to sing, 
“ You'll go up for seven days 


To end your little fling.’ 


,’ 


II. 


Dickery, dickery, hock ! 
The crook put up the clock: 
Policeman come, 
Away he run, 
Dickery, dickery, hock! 
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LONDON LEGAL LETTER. 


T may be of interest to some aspiring 

women lawyers in America to know that 
there is one country in the world where their 
services are urgently needed and where, if 
once admitted to practice, they need fear no 
competition from “mere men.” Among the 
many legal subjects which have been dis- 
cussed in the newspapers and the various 
conferences during the long vacation none 
has exceeded in interest that of certain women 
in India who are known as “ Perdahmshins,” 
or women who “ sit in seclusion.” Every Mo- 
hammedan woman is necessarily a Perdahm- 
shin, and in the Northwest provinces of 
India none but the least of the servants are 
exempt from the strict observances of the 
caste. These women are required to sit in 
such seclusion that no man can see them 
and they can see no man. They can have 
no intercourse with the outside world nor 
transact any business which requires the in- 
tervention of one of the male sex except 
from behind a curtain, while the man must 
have his eyes heavily bandaged. Many 
women of them own large properties in their 
own right, while others are entitled to the 
enjoyment of life estates. Some in fact are 
very rich and have authority over money 
and lands of great value and extent. All 
their business must be transacted through 
agents and servants, with whom they may 
converse, but whom they never have seen and 
can never see. The servants likewise have 
no knowledge of the identity of their mis- 
tresses other than that which can be gathered 
from the sound of their voices. It is unnec- 
essary to say that in these circumstances a 
principal is at the mercy of her dishonest 
agent. An easy door is opened to his frauds, 
and few are able to withstand the temptation, 
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especially as the injuted individual has no 
way of seeking redress except through the 
wrong-doer. The courts of India have been 
obliged to recognize the evil, for their 
records abound with instances of peculation 
and ruin, and have in many instances made 
the Perdahmshins wards of Chancery in order 
to throw the protection of the law around 
them. The Privy Council has by an order 
directed that all of the class shall be treated as 
persons suffering from disabilities. But even 
these provisions are ineffective to prevent 
these women as a class from being made the 
victims of their dishonest agents. The cura- 
tor who travels over the country to examine 
into his ward’s affairs must be blindfolded 
before he can interview her, and she has no 
opportunity whatever of seeing his face from 
her seat behind thecurtain. He is not likely 
to inspire her with confidence, for she cannot 
be sure that he is not an impostor or attended 
by her enemies, while he, in turn, has no 
means of ascertaining if the woman to whom 
he is speaking is in fact the person she pur- 
ports to be or, if she is the right person, if 
her statements are made of her own free-will 
and without coercion. Although subject 
to this seclusion, these women are in many 
cases well educated and thoroughly intelli- 
gent, and it is from letters which they have 
been able to write in private and to procure 
to be delivered to the judges of the courts 
that in some instances injustice and whole- 
sale robbery has been prevented, and the 
injustice of the whole system has come to 
light. 

It is now proposed that women lawyers 
be admitted to practice in all of the Indian 
Courts in whose jurisdiction this caste pre- 
vails, and that all Perdahmshins be acquainted 
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with the fact and be encouraged to employ 
them. These women lawyers could see 
their clients and have unrestricted interviews 
face to face with them, free from the pres- 
ence of third persons. This plan is now be- 


ing urged in their country by a Miss Sorabji, | 


who is herself not only an Indian woman but 
a lawyer. She is the peer of any English 
or American woman so far as intelligence 
and education are concerned. She holds a 
Bachelor of Civil Laws degree from Oxford 
University, and after considerable training 
in a solicitor’s office in London has practised 
for seven years in India. She has recently 
written a long article in 7he Times to lay the 
case of her Indian sisters before the world, 
and her story has been supplemented by the 
narration of actual experiences by eminent 
local Indian judges, or rather local English 
judges in India, for all judges of the High 
Court in India are appointed from the Eng- 
lish bar. The excellent results which have 
attended the agitation in favor of the general 
employment of female physicians among the 
Indian women, who by reason of their caste 
cannot be treated by male doctors, gives en- 
couragement to believe that a like success 
will be achieved by female lawyers in India. 


This is a matter which has an additional | 


interest to Americans from the fact that it 


will doubtless be brought about under the | 


auspices and patronage of Lady Curzon, 
who, while the wife of the Viceroy of India, 
is a womanly American woman. 

Master Macdonell, from whose interest- 
ing compilations for his annual reports on the 
Civil Judiciary statistic extracts have more 
than once appeared in these columns, has 
recently contributed an interesting paper to 
the current number-of Zhe Fournal of the 
Society of Comparative Legislation, on the 
number and the pay of judges in different 
countries. It is unfortunate that the statistics 
from America are so meagre. 


pov foot-note he explains that he 
| has been unable to obtain other informa- 

tion from the United States than that fur- 
| nished in the Register of the Department of 
Justice at Washington, which gives the num- 
ber of Federal judges, including those of 
| the District of Columbia, as one hundred 
and thirty-four. The summary of Master 
Macdonell’s investigation is so interesting 
that I set it out in full, as follows: 





Number of Judges 
per 100,000 of estimated 


COUNTRY population. 


Un- Tot: Pee is 
salaried Total Salaried) .alaried Total 


NuMBER OF JUDGEs. 





Salaried 


0.86 53-70 
1.76 - 
2.49 | 108,80 
17.35 - 
8.01 11.05 
7-76 1.67 9-43 
20.16 - 20.16 
14.63 = - 
13.79 - - 
11.37 27.21 38.58 
6.53 7:17 13.70 
7-33 56.08 63.91 
2.80 - - 
9.7° 


England 276 117,248 | 17,524 54.56 
Scotland. , ii 2 


4,897 5,009 111.29 
Belgium 
Denmark 


754 1,300 19.06 
40 226 
- 7,803 
8,720 

371 
1,232 


12,365 
7°99 
1,404 
r 1,428 1,925 27.87 37-57 
Switzerland : 
Federal Court. - ~ 0.70 - - 
CantondeVaud - - “ - ra 























It is not, I trust, too much to hope that 
some student in America of sociology or 
jurisprudence will supplement Master Mac- 
donell’s work so far as the United States is 
concerned, and compile a list of all of the 





judges in the various States with informa- 
tion as to their pay. Master Macdonell clas- 
sifies the judges as paid. and unpaid, a 
distinction which is without a difference in 
| the United States but which is very marked 
in this country. Except the High Court 
judges, who sit to try criminals at assize, 
and at the Central Criminal Court in Lon- 
don, there have until comparatively recent 
years been no paid magistrates in England. 
Even to this day nearly all of the magis- 
trates, outside of a few of the large towns, 
who, at quarter sessions, try felonies as well 
as misdemeanors, are gentlemen who sit for 





In an ex-! 


the honor of the position, and who have no 
fee or reward except the added dignity they 
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thus acquire and the consciousness of doing 
their duty. So far as paid judges are con- 
cerned there seems to be the greatest dis- 
crepancy between the various countries. 
While the Lord Chief Justice of England 
receives £8,000, the Master of the Rolls 
£6,000, and the judges of the King’s Bench 
and the Chancery Courts get £5,000 each, 
the chief judge of the French Court of Ap- 
peals receives only £1,200, and the Presi- 
dent of the German Court of last resort only 
£1,250. Some of the French, German and 
Italian judges of the rank of American cir- 
cuit judges or English High Court judges 
are paid only #200 to £700. One of the 
noticeable features of the judicial system 
that prevails on the continent is the reluc- 
tance to have courts constituted of one judge 
only, and it may be said that this disinclina- 
tion is not unnaturally the greatest in these 
countries in which the judges receive the 
lowest salaries. In the French Court of 
Cassation, for example, no case can be 
heard unless at least eleven judges are pres- 
ent on the bench to hear it! The obvious 
moral is that it is cheaper and altogether 
more satisfactory to have a highly paid ju- 
diciary, small in numbers, constituted of the 
very best material the bar affords, than 
poorly paid judges of whose abilities there 
is such distrust that it is necessary to em- 
ploy nearly a baker’s dozen of them to hear 
an important case on appeal. 

At the recent annual Congress of the 
Trades Unions of England the naturalization 
laws of the country were considered and 


resolutions were passed urging Parliament to | 


reduce the cost of obtaining naturalization, 
and to simplify the procedure. At present, 





of becoming an English citizen must have 
resided in England, before presenting his 
petition, a complete period of five years. 
His petition must be presented to one of the 
Secretaries of State, accompanied by sworn 
declarations from two householders, them- 
selves citizens, that they have personally 
known the applicant during the five years of 
his residence in England, and by the declara- 
tion of two other householders that they be- 
lieve the applicant to be a fit and proper 
person to become a citizen of the country 
of his adoption. In the ordinary practice a 
period of nearly six weeks elapses between 
the filing of the petition and the granting of 
the certificate of citizenship, and the cost of 
the procedure is about thirty dollars. While 
this must seem a vigorous measure in con- 
trast with the ease with which foreigners 
become citizens of the United States, it cer- 
tainly has the result of ensuring that only 
those who are qualified and who are willing 
to make some sacrifice for the privilege shall 
become citizens. Itis remarkable, however, 
that the trades unionists, who are generally 
bent upon excluding from the working force 
of the community all outside their own ranks, 
should be disposed in this instance to open 
wider the doors of admission to the country. 
The motive probably lies in the fact that 
there are now within their membership a 
large number of foreigners who, as such, are 
not entitled to the suffrage, and who are 
not qualified or willing under the present 


restrictions to obtain it. If the mountain is 


| brought to Mahomet they will acknowledge 


under the Act of 1870, a foreigner desirous | 


the courtesy by voting for labor members of 
Parliament — a scheme that may not com- 
mend itself to our law makers. 

STUFF GOWN. 
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NOTES. 

A WASHINGTON lawyer writes us: The recent 
death of Mr. Justice Gray reminds me of a re- 
mark attributed to the late Mr. Justice Bradley of 
the Supreme Court of the United States. It 
seems that a would be jurist was asking Mr. 
Justice Bradley how to pronounce the word 
“lien.” 

“« Leen,” said the Justice. 

“But some persons pronounce it ‘/7-en’” [with 
long “ i”). 

“Yes; Gray does, — and he has been spoken 
to about it, too.” 


“ But what does your Honor claim?” asked 
y 


a young practitioner of Judge Rockwell, who 
had ruled out certain proposed testimony, and 
the young man wanted to talk about it: 

“JT don’t claim anything. Go on with your 
case.” 

He went cz. 


CoLONEL C was trying an important 
criminal case in a Georgia court. He early 
discovered that he had a “ powerful” difficult 
case, and raised an intricate question of criminal 
law, taking a position which was not law, in the 
hope of securing a continuance. 

He suggested the absolute necessity of exam- 
ining some authorities, which, of course, he said, 
could not be found in a small town like the 
county seat. That couldn’t be expected. He 
wanted access to the fine library at home. 





The prosecuting attorney asked him what 
particular authority he had in mind. | 
“Well,” he replied, “there is Bishop on | 
Criminal Law, for one thing.” | 
“T have that in my office, and will be pleased | 


to loan it to you,” responded the prosecuting | 
attorney. 


| porary of Choate and Saltonstall. 





“Then there is Russell, who treats of the 
question more elaborately than Bishop, perhaps,” 
urged Colonel C——. 

“T am glad to be able to tender the use of 
that work, also.” 

“T ought to have a look at Roscoe.” 

“JT have Roscoe, fortunately. You are wel- 
come to use it.’ 

“Malone is more important to my client’s 
interests than all of the others put together.” 

It so happened that the father of the prose- 
cuting attorney had been a country lawyer in 
extensive practice, and had accumulated one 
of the very best libraries in the State, which 
he had left to his son. He had made many 
additions, and was fortified for almost any emer- 
gency. 

“‘T shall take pleasure in handing you Ma- 
lone,” he said. 

The Colonel, more than six feet in height, 
gray but alert, bent over and reflected, scratched 
his head and said to the judge: “I would like to 
think this matter over for awhile, and examine 
the authorities which my friend tenders. I beg 
to suggest that we adjourn, at least until to- 
morrow morning.” 

That night he visited his opponent’s office, 
and made a respectable pretence of examining 
the authorities, finding them all dead against 
him. He tried to make terms with the enemy, 
but the enemy was obdurate. 

The next morning he appeared in court, and 
when the case was called up, renewed his appli- 
cation for a continuance. 

“What are your grounds, Colonel?” asked 
the judge. 

“If your Honor please, I want to continue 
upon general principles.” 

To the amazement of the prosecuting attor- 
ney, the application was granted. 


Gates, a lawyer from Lynn, was a contem- 
He was in 
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the habit of writing for publication in the news- 
papers. He wrote and published a lengthy 
article for which he was indicted. He was a 
poor man and intended to try his own case. 
Choate hearing of his trouble said to Saltonstall, 
“Gates is in trouble; don’t you think that we 
ought to help him out?” To this Saltonstall 
agreed and was sent by Choate to Gates to talk 
it over and see what could be done. Gates was 
very grateful and desired that Mr. Choate should 
try the case for him. 

The case was called and the article was read 
to the jury, with such explanations made that 
showed Gates to be the author of it. This 
closed the government case. Mr. Choate then 
arose for the defense, and taking the paper 
from his pocket proceeded to read the same 
article slowly and with such intonation that when 
he had finished reading it, the complainant arose 
and said: “If that is the meaning of the article 
just read we have no reason to find the slightest 
fault with it’’; and the case was abandoned. 


In a West Tennessee town, not a thousand 
miles from Union City, the capital of Obion 
County, there was a man whom I will call Rives 
who was raised by the votes of his friends to 
the dignity of a magistrate. He was a whole- 
souled, good-hearted fellow, not learned by any 
means, and while he loved his friends he loved 
his toddy better. In fact he had a “sorter” 
Tam O’ Shanter fondness for the stuff, which 
has unfitted many an eminent jurist for his 
duty. 

One aay, soon after being elected, ’Squire 
Rives sat patiently for an hour listening to a 
very important case, and then his mind began 
to wander from his business to the saloon across 
the street. Through the opened window he 
could see the men standing around the groggery, 
while occasionally one of his friends would come 
from the door wiping his mouth with happy 
satisfaction. As the time passed the case lost 
all interest for the ’Squire, and after twisting 
around in his chair for awhile and being unable 
to stand it longer, he arose, reached for his hat, 
and turning, said affably to the attorneys: 

“Well, you gentlemen go ahead with the ex- 
amination of the witnesses, I will be back di- 
rectly.” 

The lawyers constrained their mirth until the 





justice had gotten clear of the court-room, then 
they sat down and laughed until he returned, 
wiping his mouth with his red bandanna. 


In those days lived a portly and pompous 
man who held a commission as brigadier-general 
of militia, and a license to practise law,—neither 
of which he had much occasion to use 

He finally found himself the proud enjoyer of 
a case in the Supreme Court, and fondly dreamed 
of seeing his name as counsel for the plaintiff, 
above a long and elaborate opinion, in the re- 
ports. 

He was mightily disappointed and enraged 
when, during opinion day, he heard his case 
called and the simple announcement made from 
the bench, “ Affirmed.” 

After adjournment he went to Judge McKin- 
ney, with whom he enjoyed personal acquaint- 
ance, and said: “Judge, I thought that the 
Supreme Court, at least, would obey the law.” 

“Wherein has the Supreme Court failed ?” 
asked the judge. 

“The law requires that a written opinion be 
delivered in every case this court tries, and none 
was delivered in the case of Smith v. Brown.” 

“ Let us see about that. Mr. Marshal, please 
bring me the record in Smith v. Brown.” 

The judge took the rolled record, and glanced 
at the bottom of the outside page. Placing his 
finger upon the written but abbreviated “ aff’d.”’, 
he said to the ambitious general: “See there! 
‘ Aff’d.’ Damn it, isn’t that a written opinion ?” 

Having thus won his case he turned on his 
heel and contemptuously left the disappointed 
lawyer to his reflections. 


Ir was during a session of the Superior Court 
held in Salem, Massachusetts, that an old lady, 
who had been notified to attend the case as a 
witness, was called upon the stand. It was the 
first time she had ever entered a court room, 
and she was very much confused, so when told 
to hold up her right hand and take the oath, 
she, misunderstanding the command, replied in 
a trembling voice, “ Oh, sir, I can’t.” 

“ But you must, madam,” insisted the judge. 

“ Well, if I must, I suppose I must;” and to 
the amazement and amusement of all present, 
there followed a volley of oaths that would have 
done credit to an old timer. 
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Ar the last annual meeting of the Colorado 
Bar Association, William Travis Jerome, of New 
York, who delivered the Annual Address, told, 
in the course of it, the following stories: 

I went up to Litchfield County, in Connecti- 
cut, to attend a meeting of the University Club 
there, and was called on to speak of conditions 
in New York, and I said they were very bad, 
and I wanted to illustrate how blackmail was 
levied. This was a case that I had evolved 
entirely from my inner conscience. It was 
purely an imaginary one. I described how 
there was a shortage of lemons in New York, 
and how some merchant who had exceptional 
wisdom had cabled through London to Mediter- 
ranean ports and had secured freight for three 
or four thousand boxes of lemons on a fast 
steamer which came in twenty-four hours ahead 
of some of the slow steamers that were bringing 
lemons, and he was enabled to make by his 
foresight a dollar a box. He went up to the 
custom house to enter his goods, and when he 
went back on the wharf a fellow greeted him 
and said, “ Are you Mr. So-and-so; are those 
your lemons?” “Yes,” said the merchant. 
“T am the health inspector,” said the man, 
“ and I think those lemons will have to be hand- 
picked.” Hand-picked meant thirty-six hours’ 
delay, the incoming of the lemons on the other 
ships, the loss of his extra expenses, freight and 
everything. ‘“ What fixes it?” said the mer- 
chant. “Two hundred and fifty,” said the in- 
spector. “It goes,” said the merchant. It was 
mere imagination, and yet so absolutely corrupt 
had become our public service that you could 
not imagine anything too bad. When I got 
back to the city next day a friend of mine, a 
fruit inspector, came into my chambers and sat 
around for awhile — it was after court adjourned 
—and finally he said, “I might as well have it 
out; the Health Commissioner sent me down 
to find out how you got onto that lemon story.” 

There was an old fellow up in my region by 
the name of Uncle Harvey. He was one of 
the shrewd old farmers up in that vicinity. 
There came along a bright, breezy young man 
selling incubators. There was not another such 
incubator to be found, according to his story, 
and he tackled Uncle Harvey on the subject 
one day, quoted his prices, efe. Uncle Harvey 
was very touchy to people he did not know, and 





he didn’t seem to respond very much, and as 
the time went by and the young man talked 
himself to a standstill, he finally said to Uncle 
Harvey, “ You don’t seem to appreciate these in- 


cubators.” “No,” said Uncle Harvey. “ But,” 
said the young man, “just think of the time 
they will save.” “Well,” said Uncle Harvey, 


“‘ what the hell do I care for a hen’s time?” 

There was a gentleman who was chief chemist 
of the Board of Health in the City of New York 
and is now Health Commissioner — an honor- 
able, noble man, none finer in this country. He 
had no power of determining what sums should 
be expended for particular articles or what the 
price should be. His functions were limited to 
putting in a request, and, when the bill was 
returned, to “O.K.’ing” it as to quantity 
and quality, but not as to price. It was of 
course put through one of those ordinary rail- 
road construction supply companies, or some- 
thing of that kind, in the City of New York, 
that supply everything from a needle to an 
anchor, and he had made a requisition for five 
pounds of sponges. It came in on the requisi- 
tion, “ five pounds of sponges.” He was a con- 
scientious fellow and he always took these dif- 
ferent articles that came in, went through them 
himself and had them called out and checked 
by his clerk. He said, “ John, where are those 
sponges?” John produced a lot of sponges 
and said, “ Here they are, Doctor.” He said, 
“ There’s no five pounds of sponges there ; put 
them on the scales.” They put them on the 
scales and they weighed just four ounces. A 
day or two afterward around came the agent 
of the railroad construction supply company. 
“ Hello, Doc.,” he said, “have you O. K.’d our 
bill?” “No,” said the doctor, “ you have either 
got to strike these sponges out or make good.” 
“‘What’s the matter with the sponges?” “Why,” 
said he, “you have charged for five pounds 
while there is only four ounces.” Pardon the 
language, but it is characteristic of the type of 
the individual — “ Hell, Doctor,” said the agent, 
“did you weigh them dry?” 

You know there is always in a New England 
town some simple-minded gentleman, not much 
given to labor, one who would rather be follow- 
ing the horses and working in a ring at the 
county fair than anything else in the world; 
and there was one such in the town I have in 
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mind who was pretty shrewd at it. Old John 
used to go to church about twice a year. He 
got into church one day, more by accident than 
anything else, and it happened that the parson 
had turned his barrel over that week and struck 
the sermon he always preached once a year on 
‘the evils of gambling and horse-racing. After 
he had finished preaching and the meeting was 
over he approached John and said: “ Well, 
John, I am glad to see you at church.” “Thank 
you, Parson,” said John. “John,” said the 
Parson, ‘‘you have not been here lately.” “ No,” 


said John, “ it is nigh on to two years now since | 


I have been here.” ‘“ Well,” said the parson, 


“if I had known you were going to be here I | 


would not have preached that sermon.” “ Well, 
never mind, Parson,”’ said John, “ it must be a 
damn bad sermon that’ won’t hit 
where.” 


LorpD HERSCHELL, says “ E. M.” in Zhe Law 
Times, “was a delightful companion both at 
home and in travel. He could be sociable in 
the midst of all his hard work. Like Sir Walter 
Scott, who wrote ‘Marmion’ and ‘ The Lady of 
the Lake’ in the family circle, Herschell read 
his briefs at home in his smoking-room, and it 
never disturbed him to have people in the room 
conversing — indeed, it appeared to be rather a 
relief to him than otherwise, and he would lay 
down his papers and join in the conversation if 
anything caught his ear which interested him. 
He had a wonderful power of mastering un- 
familiar subjects — witness the Currency Com- 
mission. ‘The work of the commission was one 
of exceptional difficulty, and when Herschell ac- 
cepted the presidency he was absolutely ignorant 
of the subject, but he went down to the country 
supplied with a goodly collection of Blue-books, 
pamphlets, and other literature bearing on the 
subject, and when he returned he was as well 
posted in all the points at issue as the best of 
his colleagues. 


“His memory, says his friend Mr, Williamson, | 


was astonishing; he hardly ever made a note, 


and yet, though the most unmethodical of men, | 
In travelling he never | 


he never was at fault. 
kept an account, but when it came to a periodi- 


cal settlement with his fellow travellers he would | 


accurately remember every payment he had made 
two or three days before, even to the smallest 


me some- 


sums paid to a porter or sacristan. In truth, 
his wonderful memory sometimes proved a snare, 
and certainly was a matter of despair to his pri- 
vate secretaries, who would receive indignant 
letters asking why some previous communica- 
tion had not been answered. ‘The secretary had 
never seen it, but on reference to Herschell he 
would clearly remember the subject-matter of the 
missing document, which eventually would be 
| unearthed from the recesses of the pockets of his 
coat, and which he had opened himself, but had 
omitted to pass on to his secretary to be dis- 
posed of. It was the regular practice of his con- 
fidential clerk, when Herschell was at the Bar, 
to clear out on Saturday afternoons the pockets 
of his court coat. He generally found there 





numerous letters, sometimes of great importance, 


often containing cheques in payment of fees. 
“One of his pet aversions was the action for 
breach of promise of marriage —treating a 
woman like a ‘bale of wool.’ It profaned mar- 
riage, and was, in his view, an abuse of the pro- 
cess of the court — a form of law-licensed black- 
mailing without even antiquity to commend it, 
‘for the action dates only back to Charles I. Ac- 
cordingly nearly every year he brought in a Bill 
to abolish the action, or at all events to limit the 
damages, as in Austria and Holland, to actual 
pecuniary loss sustained, such as the lady’s trous- 
seau or the wedding-cake.” 


LITERARY NOTES. 


UnpeR the title of Zee at Appomattox, and 
Other Papers" have been collected five addresses 
by Charles Francis Adams, delivered before 
several historical societies. Of most permanent 
historic value, probably, is the paper on the 
Treaty of Washington, which fills half the vol- 
ume. Just and discriminating is the high trib- 
ute paid to the patriotism and wisdom of 





General Robert E. Lee in accepting defeat and 
refusing to wage irregular warfare after Appo- 
mattox. Interesting and delightfully frank is 
Mr. Adams’ explanation of “ A National Change 
of Heart ’’—the changed attitude of England’s 
governing classes toward the United States; 
this change coming partly from the recognition 
| by those classes of our commercial success, of 
*LEE AT APPOMATTOX, AND OTHER PAPERS. By 


Charles Francis Adams. Boston: Houghton, Mifflin and 
| Company. 1902. Cloth: $1.50, net. (387 pp.) 
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the successful solving of the momentous politi- 
cal questions created by the Civil war, and of 
our naval success in the Spanish war, and partly 
from the disappearance from ourselves of a 
certain national crudeness. 

To our mind, however, the most pregnant 
address is that entitled “ An Undeveloped Func- 
tion,’”»— in other words, the absence — except 
in the slavery debates — of scholarly discussion 
of our political questions. The need of such 
scholarly discussion is insisted upon ; its absence 
‘is in greatest part due to the fact that the work 
of discussion has been left almost wholly to the 
professional journalist and the professional poli- 
tician.” In this paper Mr. Adams is at his 
best; his review of our presidential canvasses 
and great national debates is clear and caustic; 
his discussion of the three issues of the campaign 
of 1900 — “Imperialism,” “ Trusts,” and the 
silver issue— is an excellent example of that for 
which Mr. Adams pleads—the discussion of 
political questions “in the pure historic spirit.” 
There is one half-page, on the subjugation of 
one people by another, which sums up in a 
masterly way the whole Philippine question. 
“Where,” says Mr. Adams, “a race has in it- 
self, whether implanted there by nature or as 
the result of education, the elevating instinct 
and energy, —the capacity of mastership,—a 
state of dependency will tend to educate that 
capacity out of existence; and the more benefi- 
cent, paternal and protecting the guardian power 
is, the more pernicious its influence becomes. 
In such cases, the course most beneficial in the 
end to the dependency, now as a century ago, 
would be that characterized by ‘a wise and 
salutary neglect.’ Where, however, a race is 
for any reason not possessed of the self-innate 
saving capacity, — being stationary or decadent, 
—a state of dependency, while it may improve 
material conditions, tends yet further to deterio- 
rate the spirit and to diminish the capacity of 
self-government: if severe, it brutalizes; if 
kindly, it enervates. History records no in- 
stance in which it develops and strengthens.” 
Wise words for imperialists to ponder over! 


EicHT papers by Captain Mahan, on naval 
and political international relations, printed in 
various magazines during the past year, have 
been reprinted in a volume entitled Retrospect 





and Prospect... It is hard to think of Captain 
Mahan as other than a thorough-going impe- 
rialist; yet he assures us, in the article which 
gives its title to this volume, that up to 1885 he 
was “traditionally an anti-imperialist.” Cer- 
tainly his conversion has been thorough. Be- 
sides containing an excellent paper on Admiral 
Sampson and a familiar plea for a great navy, 
this volume contains two rather technical articles 
on “ Considerations Governing the Disposition 
of Navies” and on “ The Military Rule of Obedi- 
ence”; one article on the South African war, 
which Captain Mahan believes “to have 
strengthened materially the British Empire” ; 
and two articles in“ the broad field of world 
policies” on the “Motive to Imperial Federa- 
tion” and on “The Persian Gulf and Inter- 
national Relations.” 


NEW LAW BOOKS. 


ENGLISH RuLinc Cases. Edited by Robert 
Campbell. With American Notes by /rving 
Browne and Leonard A. Jones. Vol. xxvi. 
Index and Table of Cases by Edward Manson 
and John M. Gould. Boston: The Boston 
Book Co. 1902. (vii. + 773 pp-) 

One of the results of study in a law school 
using the case system is that the lawyer finds 
himself unable to read with comfort the average 
treatise. When he comes upon a general state- 
ment, he wonders whether the citations sustain it; 
and, in truth, he has good cause for scepticism. 
Even when he believes the general statement to 
be correct, he wishes a concrete example and a 
discussion of doubtful problems. Probably there 
will arise a race of text-book writers meeting 
this new demand. Meanwhile, the place is fairly 
filled by the series of English Ruling Cases. 
The text, covering twenty-five volumes of aver- 
age size, gives several thousand cases in full, 
reprinting the original statements, the argu- 
ments of counsel, and the opinions. Thus the 
reader gets a vivid perception of the facts, and 
of the mode in which the questions of law arose, 
and of the general principles that were applied ; 
and he gets, also, at least very frequently, an en- 
lightening discussion by the judge. In the foot- 


1 RETROSPECT AND Prospect. Studies in Inter- 
national Relations, Naval and Political. By 4. 7: Mahan, 
DCL. LL.D. Boston: Little, Brown and Company. 
1902. Cloth: $1.60, net. (x -- 309 pp.) 
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notes are stated almost all the pertinent English 
cases, and a great number of cases from the 
United States; and, besides, there are countless 
references to treatises. As the authorities are 
carefully classified, the person who wishes sys- 
tematic reading finds it easy to follow again the 
subjects of his law school course, or — better 
still — to go into new fields. The index volume 
that now completes this valuable series enables 
the practitioner to turn promptly to the very au- 
thority that he needs. 


SPECIAL AND REGULAR MEETINGS 
VoL- 


REPORT OF 
OF THE COLORADO BaR ASSOCIATION. 
UME 5. 1902. 
THE proceedings of the fifth annual meeting 

of the Colorado Bar Association, held in July, 

1902, have been published in the volume before 

us. Of more than local interest is the address 

of Edward T. Taylor on “ The Torrens System 
of Registering Title to Land,” which gives, in 
addition to a brief historical sketch of the sys- 
tem, a statement of the legislation of this nature 
which has been enacted in the various States 
and a review of the cases to which such statutes 
have given rise. The volume contains also the 
address of the retiring president of the associa- 
tion, Platt Rogers, the annual address by William 

Travis Jerome, of New York, and three ad- 

dresses on the proposed Australasian Tax Amend- 

ment, by which any county might exempt from 
all taxation— except a State tax —“ any or all 
personal property and improvements on land.” 


OuTLINES OF CRIMINAL Law. Based on Lec- 
tures delivered in the University of Cam- 
bridge. By Courtney Stanhope Kenny, LL.D. 
Cambridge: University Press. 1902. Cloth: 
$2.50. (xxii + 528 pp.) 

Early in the year we had occasion to review 
the Selection of Cases Illustrative of English Crim- 
inal Law by the University Reader in English 
Law at Cambridge. That earlier volume may 
well be used in connection with the book before 
us, many of the references in which are to the 
Selection of Cases. 

It is seldom that a legal text-book is readable. 
Yet the Outlines of Criminal Law has in a 
marked degree that quality,—an admirable 


| quality, if it be achieved without sacrifice of ac- 
curacy of legal statement. In the present in- 
stance there seems to be no such sacrifice. 
Another commendable feature of this treatise 
is that the author has shown rare judgment in 
not overloading with citations either his pages 
or his foot-notes. It seems not improbable 
that the good qualities which we have noted 
would be found more frequently in text-books if 
legal writers would exercise the self-restraint of 
the present author, and would refrain from giv- 
ing their works to-the press until ripe with the 
experience of a quarter of acentury; the Out 
lines of Criminal Law embodying, in substance, 
lectures delivered at the University during the 
period mentioned. 

Besides dealing with the general considera- 
tions of this branch of the law and with partic- 
ular crimes, the author devotes part of his volume 
to criminal procedure and to the elements of 
Evidence. 


THE AMERICAN STATE Reports. Vol. 85. Con- 
taining cases of general value and authority, 
decided in courts of last resort of the several 
States. Selected, reported and annotated by 
A. C. Freeman. San Francisco: Bancroft- 
Whitney Company. 1902. (1053 pp.) 

The cases in this volume are from the follow- 
ing recent reports : Alabama 126, 127 ; California 
133; Illinois 191, 192; Maine gs ; Minnesota 83 ; 
Missouri 162, 163; New Hampshire 70; New 
York 168; North Carolina 129; Pennsylvania 
State 199: South Carolina 60, 61; Washington 
24. The leading monographic notes are on 
“Elements of Damage allowable in proceedings 
in the exercise of the Power of Eminent Do- 
main’”’; “Jurisdiction of Foreign Corporations ”’; 
“Conflict of Laws as affecting the Rights and 
Obligations of Married Women”; “ Liability for 
Misrepresentations indirectly made to the Com- 
plaining Party”; “ Right of a Person accused of 
Crime to a Speedy Trial”; ““What Words or 
Phrases may constitute a Valid Trade-mark”’; 
“ Right of one Land Owner to accelerate or 
diminish the Flow of Water to or from the Lands 
of Another.” 

The publishers have issued, for presentation 
to the patrons of this series of Reports, a brief 
Digest to Volumes 79-84, including a Table of 





Cases and an Index to Notes. 
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